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Resolving International Commercial

Disputes

AVOIDING BUSINESS
DISPUTES

Long-term business relationships are generally the most
profitable ones. Experienced executives and interna-
tional managers know this, and they work very hard
to foster them, at both the personal and organizational
levels. Long-term relationships are based on trust. In
a world where we do business with people who look,
speak, and act differently from ourselves and who live
and work oceans away, trust takes on a2 new and even
muore important significance. Indeed, it has been said
that all international business is based on trust. Any
dispute that threatens the bonds of trust can threaten
future business opportunities, do irreparable harm to
individual and corporate reputations, and permanently
damage long-term relationships. Moreover, when dis-
putes become combative, it can be costly, time con-
suming, and physically and mentally exhausting for all
parties. After all, there is the real possibility that one or
both of the parties will have to litigate in a protracted
and expensive trial in a foreign court, before a foreign
judge, and in a foreign language, and have their rights
determined under foreign procedural rules and possibly
foreign law. Quite often the parties must retain attor-
neys in more than one country. 5o, when disagreements
break out, amicable settlements are usually the best out-
come and offer the best hope of salvaging a business
relationship. It is always helpful if the parties have a res-
ervoir of trust and goodwill that they can draw on to
settle the dispute in a friendly way. But, of course, this is
not always possible, and the prudent international busi-
nessperson, in any contract or any venture, will seck
good legal advice and always “hope for the best and
plan for the worst.”

Nowhere is this more important than in negotiat-
ing and drafting business contracts. The contract is
the basis of any bargain and its importance cannot be

overstated. If and when a dispute arises, the terms of the
contract provide the basis for dispute resolution.

Cultural Attitudes toward Disputes

Keep in mind that cultural factors will influence a par-
ty’s attitude toward how disputes are settled. Americans
are notorious litigators, quickly turning to the courts to
redress grievances. Their combative stance can result in
a "win or los¢” mentality. On the other hand, in some
Asian cultures, it is a virtue to seek harmony and a vice
to seck discord. These differences are evident in the way
American and Japanese businesspeople approach con-
tract or business negotiations. It is quite common for
Ameticans to include their attorney or corporate coun-
sel as a member of the negotiating team. Indeed, many
Western managers and executives would never dream
of it being any other way. But to the Japanese, this may
seem a little confrontational, a little unnecessary, and a
bad omen or a sign that disagreement is inevitable.

All too often, Americans view the negotiating pro-
cess as something to be quickly completed so the deal
can be closed, the contract signed, and all can go back
home. People of many other coltures, from Asia to Latin
America, might see the negotiating process as a time
to build a relationship and new friendships. Of course,
these attitudes differ throughout the world, and from
country to country, and no generalizations should be
made. But one thing is certain, and that is that the rest
of the world views Americans as confrontational and
quick to call in the lawyers. Perhaps the words of the
English Lord Denning best sum up the foreign view:

Az the math drawn to the hight, 5o is a litigant drawn 1o the
United States. If he can anly gat his case info their cowts, he
stands 10 win a fortuna. At no cost to himsalf and at no nsk of
having to pay anything 1o the other side . . . The lawyers wall
charge the litigant nothing for ther sannces but instaad they
will ke forty percant of the damages . . . IF they loss, the lit-
gant will kave nothing 1o pay to the other side. The courts in the
Linited States have no such cost deterrents as we have. Thare is
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also in the United States a right to trial by jury. Thess are prane
to award fabulous damages. They are notoriously sympathatic
and know that the lawyers will take their forty percent before
the plaintiff gets anything. All this means that the defendant can
b readily forced into 3 setthement. Smith Eline and French Labo-
rataries v. Bloch, [1983] 1 W.LR. 730, 733-4 (Eng. CAL

The resolution of disputes between citizens of
different countries, with business transactions that
span continents and cultures, raises many compli-
cated legal and tactical problems. Consider a dispute
involving an American manufacturer that purchases
thousands of meters of cloth from a Chinese supplier.
The cloth is shipped to Vietnam where the manu-
facturer contracted to have it embroidered and sewn
into pillow shams. When the finished goods arrive in
the United States, it is discovered that they are dam-
aged. Apparently the fabric was shipped from China
in a defective condition, but the Vietnamese firm
failed to inspect for damage as it normally did. The
Chinese company claims that the time for bringing
the defective fabric to its attention has long passed.
The Vietnamese company says it was not its responsi-
bility. Consider all the questions presented. To whom
does the manufacturer look for remuneration? Is the
relationship between the parties worth keeping, and
is the case capable of being settled or should the man-
ufacturer “take the gloves off?” Was there a contract
with either party and did it specify the method of res-
olution, such as mediation, arbitration, or litigation,
and, if so, where and under what law? If the contract
does not specify, what legal rules apply to determine
where the case should be heard and what law should
govern? Finally, if a judgment is obtained through lit-
igation, how will it be enforced across international
borders? These are some of the questions we will dis-
cuss in this chapter.

Methods of Resolution

This chapter presents several alternatives for dispute
resolution, including mediation, arbitration, and litiga-
tion. Consider a domestic dispute in which a New York
supplier tries to sue a Texas distributor. This situation
raises several questions: Should the parties settle, medi-
ate, arbitrate, or litigate? Where should the dispute be
heard—in New York or Texas? In federal or state court?
Which law applies to the transaction—the law of New
York, Texas, or some other jurisdiction? Finally, if a
resolution is reached [be it a settlement, a verdict, ora
judgment), how will it be enforced?

Changing the parties to an American supplier and a
foreign distributor adds several dimensions to the prob-
lem. Many of the same questions that are relevant to a
domestic dispute are equally relevant to an international
dispute, but they become infinitely more complex. This
chapter examines these questions as they apply to com-
mercial disputes in international business.

ALTERNATIVE DISPUTE
RESOLUTION

Alternative dispute resolution (ADR) usually offers a
faster, cheaper, and more efficient alternative to resolv-
ing international commercial disputes than litigation.
Unlike litigation, ADR requires that the parties volun-
tarily submit to the resolution process.

Mediation

Moediation is a voluntary, nonbinding, conciliation pro-
cess. The parties agree on an impartial mediator who
helps them reach a solution amicably. The final decision
to settle rests with the parties themselves. It is private,
and there are no public court records or glaring articles
in the local press to influence local opinion about the
firms. The parties reserve all legal rights to resort to
binding arbitration or litigation.

Arbitration

Arbitration is a more formalized process resulting in a
binding award that the courts of law in many countries
will enforce. The parties must agree to arbitration, and
once they do, they may not withdraw. Arbitration is fre-
quently used in international business because it “levels
the playing field” since the case may be heard in a more
imypartial tribunal. First, arbitration may permit the res-
olution of the case in a third "neutral” country, rather
than in the country of one of the parties. The parties
are generally free to choose a location for arbitration
that is mutually convenient. For example, a dispute
between an American company and a Russian company
might be arbitrated in Paris or Stockholm. Disputes
between American companies and Chinese companies
are often arbitrated in Hong Kong. (Mot only is Hong
Kong still considered a neutral site, but its awards are
enforceable by the courts of both the United States and
China. )} Secondly. the arbitrator may be chosen by the
parties from a roster of impartial industry experts or
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distinguished lawyers, who may also be from a third
country. Finally, the case may be resolved using the
impartial and straightforward rules of the arbitrating
organization, rather than the procedures buried in the
statutes or rules of a court of the country of one of the
parties. Arbitration rules are the rules of arbitral tri-
bunals that address issues such as the qualification and
appointment of arbitrators, the conduct of proceedings,
procedures for finding the facts and applying the law,
and the making of awards. These rules are often pub-
lished in multiple languages.

There are other advantages to arbitration besides
neutrality. Pretrial discovery is faster and more limited
than that available in the United States, resulting in less
expense and delay. The process is private and records
of proceedings are not publicly available as are court
records. Arbitration and attorney fees are far less than
similar fees in a court of law. The rules for evidence
admissibility are more Hexible than in many national
courts. And finally, a party’s right to appeal is more
lirmited.

Although parties can always agree to arbitration,
a requirement to submit to arbitration is often set out
in many international contracts. Contracts for the sale
of goods, commaodities, or raw materials might include
arbitration clauses. International shipping contracts,
employment contracts, international construction con-
tracts, financing agreements, and cruise ship tickets, to
name a few, as well as in multimitlion- or billion-dollar
contracts may also use them. Today, arbitration helps to
resolve disputes over intellectual property and licensing
agreements.

Diespite its reputation for being less costly than lit-
igation, arbitration is not cheap. The International
Chamber of Commerce [ICC) estimates that for a
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%21 million claim before its International Court of Arhi-
tration in Paris, the average arbitrators fee is 539,379,
plus $21,715 in administrative expenses, for a total of
$61,094—or about 6 percent. For a 5100,000 daim, the
average arbitrator’s fee is 510,060, plus 55,365 in admin-
istrative expenses, for a total of §15,424—or about
15 percent.

There are other disadvantages to arbitration in addi-
tion to cost:

#  The losing party in an arbitration has a lemited right to appeal
the decision, which is usually resarved for rare cases imiolv-
ing misconduct or fraud by the arbitrator or the arbitrator
exceading his or her authority or refusing o consider matarial
evidence

#  [Discovery is limitad in arbitration proceedings, and parties
may proceed 1o an arbitration haanng without Tull swaraness
of tha athar side’s casa ar all of the facts.

+  Halaxed procedural refes may parmit the admission of evi-
dence that would otherwise be axcluded from consideration in
acourt of kaw.

= As previously mentionad, the widespraad use of arhitration
clauses in contracts may reswlt in the imitation of the right
to initiate litigation for an urvwvary party who bas mol carefully
read thi agreament.

*  Less sophesticated partias may also be at a disadvantage in
such circumstances dus to limited expenance in the selection
af an arkatratorn

= Finally, there is no precedential value to an arbitratods deci-
swon meaning that it cannot be relied wpon in fture proceed-
ings bo the same extent as judicial opinions.

National Arbitral Laws. Most commercial nations
today have laws permitting arbitration and specify-
ing the effect of an arbitral award (see Exhibit 3.1).
The British Arbitration Act went into effect in 1996,
The Arbitration Law of the People’s Republic of China,

Somme Arbitration Treaties in Force Worldwide
Araly Comvention or Courrrerctal Arbditration (1987)

Grewevar Protocal on Arditration Clanses (1923)

Cowvention on the Recognifion amd Enforcement of Foreign Arbitral Awards (New York Comention, 1958]
Comvention on the Seftlement of Investrnent Disputes Between States and Nationals of Other Sietes {Washington Convention, 1965)

Europesi Comeerition Providing a Uniform Law o Arbitration (Sirasbourg Convertion, 1966)

Crevtevat Commvention on the Execution of Foreign Arbitral Awsirds (1927}
Inier-American Convenlion on Infernational Corrmercial Arbitration {Orgaization of American Sates, Pornpna Convention, 1975)
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60  Part I: The Legal Environment of International Business

which became effective in 1994, provides that arbitra-
tors must have cight years' prior legal experience. The
Russian arbitration law, which was enacted in 1993,
provides that arbitration may be conducted in Russia
in any language agreed upon by the parties. The laws
of many countries, such as China, Russia, Mexico, and
Canada, were patterned after the 1985 Model Law on
International Commercial Arbitration of the United
Nations' Commission on International Trade Law
(UMCITRAL). The U5, Federal Arbitration Act dates
back to 1925, but it has been modernized; it applies
to both domestic and international arbitration and
defers to the specific procedural rules of the arbitral
body conducting the arbitration proceedings. Many
LS. states (e_g., California, Connecticut, [llinois, Ore-
gon, and Texas) have enacted statutes on international

commercial arbitration, some patterned after the
UNCITRAL model.

Arbitration Bodies. Many organizations worldwide

provide arbitral services. The choice is up to the parties,

and this is often decided in advance and set out in the

terms of the contract. Some leading private organiza-

tions for arbitration of commercial disputes include the

following:

American Arbitration Association

Arbitsation Institte of the Stockholm Chambar of Commearnce

Cairo Regional Canter for Infemational Cormmercial Arbitration

China Irternational Bconomic and Trada Arbitration

Commizsian

Db Infemational Asutration Center

Hong Kong International Arbitration Centre

«  Intemational Court of Adtitration of the Intesnational Chambser

of Comemerce (ICC)

Japan Commercial Arbitration Association

London Court of Arbitration

5L Patershurg Intemational Commestial Arftntration Court

Singapore International Arbitration Centre

s Warld Intellestisml Proparty Organization [(WIPO) Adbitration
and Mediation Canter

Two additional organizations provide dispute resolu-

tion between private parties and national governments:

= The nternaticnal Cantre for the Sattlement of Irvestment
Dvsputas (ICSID, a part of the Werld Bank group, provides
arbitration for the settlemant of disputes batwean membar
countries and nvastors wha quahfy as nationals of other
member countries.

*  The Permanen! Court of Arbitration ar The Hague providas
arbitral sanices for commencial disputas 1o states, privale pas-
ties, and intergovernmeantal organizations, inchuding handling

mass claims and environmental disputes where one of the
parties is 3 national government.

Each of these organizations operates under a dif-
ferent set of procedural rules. The ICC uses its own,
highly respected rules. Many other arbitral bodies
use the widely accepted rules drafted by UNCITRAL,
which take into account the various legal systems and
countries in which they might be used. The Hong Kong
Arbitration Center, WIPO, and other organizations
throughout the world, for example, use the UNCITRAL
rules.

Arbitration Clauses. Many contracts contain clauses
requiring that disputes be submitted for arbitration
because doing so removes much of the uncertainty in
the event of a breach of contract or other dispute. Here

is a typical example:

All disputes or claams ansing oul of this contract, or braach

thereaf, shall be resolved by arbitration before fname of arki-

tral body]. and according to the rules of that body. Any award

rendered theraby may be entered in any court of competent

jurisdiction.

While the validity of these clauses is now generally
accepted, that was not always clear. In the following
case, Scherk v. Alberto-Culver, the US. Supreme Court

considered an arbitration clause in an international
contract calling for arbitration in Paris.

Enforcement of Arbitration Awards. The courts of
most nations recognize and enforce arbitral awards.
In the United States, for example, an arbitral award
will usually be enforced if the following conditions
are met:

#»  The award 15 enforceable under the local law of the cowntry
where the award was made.

*  The dafendant was prapesly subject to the jurisdiction of the
arbitral tribunal,

+  The defendant was given notice of the arbitration proceeding
and an opportunity to be heard.

=  Enforcemant of the awand 15 not contrary to public palicy.

»  Tha subject mattar of the contract at 155ue is not unlzwi el
under applieabla law

+  The contract at issue is not void for reasons of fraud or the
incapacity of one of the partias.

More than 150 nations have signed the 1958 United
Nations Convention on the Recognition and Enforcement

of Foreign Arbitral Awards, known as the New York Con-
vention, further strengthening the ability to enforce
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BACKGROUND AND FACTS

Alberto-Culver Co., 8 Delaware corporation with its
primcipal office in lllinois, manufactured toiletries and
hair products in the United States and abroad. In Feb-
ruary 1968, Alberto-Culver signed a contract in Austria
to purchase three businesses of Fritz Scherk (a Ger-
man citizen) that were organized under German and
Lischtensiein law, as well as the trademarks to related
cosmetics. In the contract, Scherk warranted that he
had the sole and unencumbered ownership of these
tradermarks. The contract also contained a clause that
provided that “any controversy or claim [that] shall
arise out of this agreeament or the breach thereof
would be referred to arbitration before the Interna-
tional Chamber of Commerce in Paris, France, and
that the laws of Hlincis shall govern.” One year after
the closing, Alberto-Culver discovered that others had
claims to Scherk's trademarks. Alberto-Culver tried
to rescind the contract; Scherk refused, and Alberto-
Culver filed suit in federal court in Hlinols claiming
thet the misrepresentations violated the Securities
and Exchange Act, Sec. 10(b}, and SEC rule 10b-5.
Scherk moved to dismiss or to stay the action pend-
ing arbitration. In the LS. District Court, the motion
to dismiss wes denied and arbitration was enjoinad.
The LS. Court of Appaals affirmed. The LS. Suprame
Court granted certiorari.

JUSTICE STEWART

The United States Arbitration Act, now 8 US.C. 1 &t
seq., revarsing centuries of judicial hostility to arbitra-
tion agreements, was designed to allow parties to avoid
*the costliness and delays of litigation,” and to place
arbitration agreements “upon the same footing as
other contracts _ .. "

Alberto-Culver's contract to purchase the business
entities belonging to Scherk was a truly Intermational
agreament. Alberto-Culver is an American corporation
weith its principal place of business and the vast bulk of
its activity in this country, while Scherk is a citizen of
Germany whose companies were organized under the
lews of Germany and Liechtenstein. The negotiations
leading to the signing of the contract in Austria and
to the closing In Switzerland took place in the United
States, England, and Germany, and invahved consul-
tations with legal end trademark experts from each of
thoze countries and from Lischtenstein. Finally, and
most significantly, the subject matter of the contract
concernsad the sale of business enterprises organized
under the laws of and primarily situated in European

Scherk v. Alberto-Culver
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Chapter 3: Resolving International Commercial Disputes 61

counftries, whose activities were largely, if not entirely,
directed to European markets.

Such a contract involves considerations and poli-
cies significantly different from those found controlling
in Wilko w Swan [citation omitted]. In Wilko, quite apart
from the arbitration provision, there was no guestion
but that the laws of the United States generally, and
the federal securities laws in particular, would govern
disputes arising out of the astock-purchasa agraement.
The parties, the negotiationa, and the subject matter
of the contract were all situated in this country, and no
credible claim could have been entertained that any
international conflict-of-laws problems would arise. In
this case, by contrast, in the absence of the arbitration
prowvision considerable uncertainty existed at the time
of the agresment, and still exists, concerning the law
applicable to the resclutions of disputes arising out of
the contraet.

Such uncertainty will almost inevitably axist with
respect to amy contract touching two or more countries,
aach with its own substantive lews and conflict-of-laws
rules. A contrectual provision specifying in advance
the forum in which disputes shall be litigated and the
Iz to be applied is, therefore, an almost indispensable
precondition to achievemeant of the arderlinesa and
predictability essential to any international businass
tramsaction. Furthermore, such a provision obviates the
danger that a dispute under the agreement might be
submitted to a forum hoatile to the interests of one of
the pariies or unfamiliar with the problem mvolved.

A parochial refusal by the courts of one coun-
try to enforce an international erbitration agreement
would not only frustrate these purposes, but would
inwite wnaeemly and mutoally destructive jockaying
by the parties 1o secure tactical litigation advantages.
In the present case, for example, it ia not inconceaiv-
abla that if Scherk had anticipated that Alberto-Culver
would be able in this country to enjoin resort to
arbitration he might have sought an order in France
or some other country enjoining Alberto-Culver from
proceeding with its litigation in the United States.
Whatever recognition the courts of this country might
ultimately hawve granted to the erder of the foreign
court, the dicey atmosphere of such a legal no-man's-
land would surely damage the fabric of international
commerce and trade, and imperil the willingness and
ability of businessmen to enter into international
commercial agreements . . .

For all these reasons we hold that the agreement
of the parties in this case to arbitrate any dispute aris-
ing out of their international commercial transaction is

CINTIIRUES
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62 Part I: The Legal Environment of International Business

continuad

io be respected and enforced by the federal courts in
accond with the explicit provisions of the Arbltration Act.

Decision. Reversed and remanded.

Comment. The Court understood that an arbitration
agreement was the uhimate type of forum selection
clauze. The Court made referance to national legislation
that Indicated an acceptance of arbitration [the Arbitra-
tior Act, 8 ULS.C 1 et. saq. ). Other countries hewe similar
national legisletion or are signatories to the Mew York
Comvention and/or the European Convention on lnter
national Arbitration.

awards in those countries. The New York Convention
requires that an arbitral award made in one country be
honored and enforced by the courts of another country,
where both countries are partics to the Convention. The
award will be enforced unless one of the defenses listed
above exists or if the original award has been set aside
or suspended by a court in the country in which it was
made.

LITIGATION

Litigation in a court of law is the final alternative for
resolving a dispute. It is used more frequently in the
United 5States than in virtually any other country. Many
countries have different procedural rules for litigat-
ing cases. First, many concepts familiar to American
and English students, such as trial by jury and other
traditions, may not be used in the civil law countries.
While we take jury trials in criminal and civil cases
almost for granted in the United 5tates, the same is
not true throughout the world. The role of the judge
may be very different; in some countries, the judge is
an impartial arbiter of fairness and procedure, while in
other countries, he or she may examine witnesses and
take an active role in the search for the truth. The dis-
covery process, by which the parties attempt to uncover
evidence in advance of trial, can also be different. For
instance, oral depositions taken under vath outside of
court may be routine in the United States, while China
and some other countries prohibit their use. There are
different rules for compensating lawyers; in the United
States, for instance, contingent fees are widely used in
tort cases, while in other countries, they are barred. The
entire issue of damages is frequently handled differently.

Case Questions

1. What were the Court's reasons for upholding the
arbitration prowisian?

2. What needs of international businesses wara
sernved by the Court’s holding? How were these
needs addresged?

3. What factors would Alberto-Culver need to have
shown in order to heve overurned the arbitration
provision?

Finally, many countries handle appeals differently, with
some, like the United States, limiting appeals to recon-
sidering issues of law applied by the trial courts. In
other countries, appellate courts will consider new or
additional evidence.

There can also be many differences in substantive
law (“the law of the case™), although this topic is too
broad for this chapter. Suffice it to say that almost every
body of law—contracts, torts, crimes, property, business
regulation, intellectual property, and so forth—can vary
from legal system to legal system and country to coun-
try. This has a tremendous impact on the outcome of
litigation. Certainly, parties to a contract can have some
control over the choice of substantive law and proce-
dural rules by incorporating a choice of law clause in the
contracts. They may also have control over where the
litigation takes place by using a forum selection clause in
the contract. Keep these critical issues in mind as you
read on.

Jurisdiction

Jurisdiction, one of the key concepts of jurisprudence,
is the power of a court to hear and decide a case. A court
that has jurisdiction is said to be a “competent” court.
The term has different meanings depending on how it is
used. For example, territorial jurisdiction refers to the
power of criminal courts to hear cases involving crimes
committed within their territory.

In rem jurisdiction refers to a court’s power over
property within its geographical boundaries. Subject
matter jurisdiction refers to the court’s authority to
hear a certain type of legal matter, such as tort cases
or breach of contract. In the United States, for exam-

ple. federal courts have subject matter jurisdiction over
cases involving federal statutes and federal government
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agencies, constitutional issues, and cases arising
between citizens of different states or between citizens
of the United 5tates and citizens of foreign countries
{where the amount in controversy exceeds $75,000).
The latter is known as diversity jurisdiction. Thus,
we see that there are many different uses for the term
“jurisdiction.” But one thing is certain, without it, courts
are powerless to act.

In Personam [urisdiction. In personam jurisdiction
or “jurisdiction over the person” refers to the court’s
power over a certain individual or corporation. No
party can be made to appear before a court unless that
court has personal jurisdiction. If there is no personal
jurisdiction, the case will be dismissed upon the defen-
dant’s motion. Typically, jurisdiction is obtained by
having a summons served on an individual or on the
legal agent of a corporation. In certain types of cases,
service over those not present in the territory can be
done by registered mail or even through publication in
the “legal notices™ section of approved newspapers. In
the United States, the Due Process Clauses of the 5th
and 14th Amendments to the US. Constitution require
obtaining service of process on a defendant in a case,
and of having jurisdiction over them. The method used
must be authorized by statute and be fundamentally
fair. The basic concept is that one should not be “hauoled
into court” in some distant state or country unless that
person has some connection to that place.

Requirement for In Personam [urisdiction: Minimmum
Confacts. At one time in US. legal history, the US.
Supreme Court had interpreted the Due Process Claunse
to limit personal jurisdiction to people physically pres-
ent in the court’s territory. As the nation grew and as
interstate commerce expanded, the concept was broad-
ened to allow jurisdiction over persons who were not
present within the court’s geographical territory, but
whao, for reasons of justice and fairness, should be held
to answer a complaint there. A modern example is a
state “implied consent” statute, by which one operating
a motor vehicle on the highways of a state "impliedly
consents’ to submitting to the jurisdiction of the courts
of that state for all suits arising out of the operation of
the vehicle there.

The due process requirements for in personam
jurisdiction over persons absent from a state or terri-
tory have been carefully considered by the courts. In
the now famous language of US. Supreme Court deci-

sions dealing with both interstate and international
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commerce, dué process requires only that in order to
subject a defendant to a judgment in persomam, if he be
not present within the territory of the forum, he have
certain minimum contacts with it such that the mainte-
nance of the suit does not offend traditional notions of
fair play and substantial justice” Intermational Shoe Co.
v Washmigton, 326 ULS. 310 (1945).

Just how much of a connection to a foreign state
or country does it take for the courts to require one
to defend a case there? The courts answer the ques-
tion on a case-by-case basis, looking to see whether
it would be fair to ask a nonresident to come to their
jurisdiction to defend a case. The courts look at many
factors, including the extent of the defendant’s pres-
ence in the state, what business he or she may have
conducted there, the burden on the defendant, fair-
ness to the plaintiff, and the interest of the state in
having the case resolved there. Diid the defendant have
an office, branch location, or salespeople in the terri-
tory of the forum? Did any of its employees or agents
travel there on business? Did it advertise or otherwise
solicit business there? Did it ship goods there? Did it
enter into a contract there, or was the contract to be
performed there? In Worldwide Volkswagen Corp. v
Woodson, 444 US. 286 (1980), the US. Supreme Court
stated that a New York automobile distributor was not
required to appear in Oklahoma to defend a product
liability suit based on the sale of a vehicle that took
place in New York and was later involved in a serious

accident in Oklahoma.

Petitionars carry on no activity whatsoaver i Oklzhoma. They
cloga o sales and parform no semvices there. Thay avadl them-
sebves of none of the privileges and benafits of Didahoma law.
They solcit ng business there either through salespersons or
through advertising reasonably caloulated to reach the State.
Mar does the record show that they regelady sell cars at whole-
sale or retail to Dklahoma customers or residents or that they
indiracily, through oihers, serve or seek 1o serve the Oklahoma
market. I short, respondents seek to base pnsdiction on one,
isolated occurrence and whatever inferences can be drawn
therafrom: the fortuitous circumstance that a single Aud aulp-
mobile, sold in Mew York to New York rasidents, happened o
suffer an accident while passing through Oklahoma,

A similar concept exists in the international context.
The following case, Asahi Metal Ind. v. Superior Ct. of
California, questions whether a Japanese manufactur-
ing company should be forced to defend a lawsuit in
California for an accident that occurred there. As you
read, keep in mind that these cases are resolved on a
case-by-case basis after a consideration of all the facts.
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A decision on jurisdiction may depend on one or more
different factors not present in other cases. In other
words, it is very difficult for lawyers 1o counsel whether
your actions will or will not subject you to a foreign

court’s jurisdiction sometime in the future. In reading
this case, think about what factors, if they had been
present, might have forced Asahi to appear in court in
California,

Asahi Metal Industry Co. v. Superior Court of California,

Solano County

BACKGROUND AND FACTS

Agahi Metal Industry, 8 Japaness corporaticn, manu-
factured valve assembliss in Japan and sold them to
tire manufacturers including Cheng Shin (a Teiwaness
corporation) from 19738 to 1882, Cheng Shin sold tires
all owver the world, including in California. On Septem-
ber 23, 1978, in Solano County, California, Gary Zurcher
weas injured riding his motorcycle. His wife was killed.
He filed a product liability action against Cheng Shim,
the manufacturer of his motorcycle'’s tires, alteging that
the tires were defective. Cheng Shin filed & cross-com-
plaint seeking indemnificetion from Asahi. Cheng Shin
settled with Zurcher. However, Cheng Shin pressed s
action againat Asshi_The California Supreme Court held
that Celifornia state courns possessed personal jurisdic-
tion over Asahi, and Asahi sought review by the U.S.
Supreme Court. The case presented the guestion of
whether & dispute batween a Talwanese company and
a Japamese company with the abowve-described rela-
tionship to California should be heard by the California
courts. In other words, did the California courts hawve
personal jurisdiction over Asahi?

JUSTICE O'CONNOR

The placement of 8 product into the stream of com-
merca, without more, is not an act of the defendant
purposefully directed toward the forom State. Addi-
ticenal conduet of the defendant may indicate an intant
of purpose to serve the market in the forum State, for
example, designing the product for the market in the
forum State, advertizing in the forum State, establish-
ing channels for providing regular advice to customers
in the forum State, or marketing the product through a
distributor who has agreed to serve as the sales agent
in the forum State. But a defendants awarensss that
the stream of commernce may of will sweep the product
into the forum State does not convert the mere act of
placing the product into the stream into an act purpogse-
fully directed toward the forum State.

Assuming, arguendo, thet respondents have astab-
lizhed Asahi's swarensess that some of the valves asold
to Chang Shin would be incorporated into tire tubes
sold in Califomnia, respondents have not demonastrated
any action by Asahi to purposefully avail itself of the
California market. It has no office, agents, employ-
ees, or property in California. it does not advertise or
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otherwise solicit business in California. it did not create,
control, or employ the distribution system that brought
its walves to California. There s no evidence that Asahi

designed its product in anticipation of sales in Califor
nia. On the besis of these facts, the exertion of parsonal
jurisdiction owver Asahi by the Superior Court of Califor
nia exceeds the Bmits of dus process.

The sirictures of the Due Process Clause forbid &
state court from exercising personal jurisdiction owver
Azahi under circumstances that would offend “tra-
ditional notions of fair play and substantial justice”
International Shoe Co. v. Washington, 326 U.S. 310, 316
{1345}, quoting Milliken v Meyar, 311 457 463 {15940).

W hawve previoushy explained that the determina-
tion of the reasonableness of the exercise of jurisdiction
im 2ach case will depand on an evaluation of several
fectors _ .

Cerainly the burden on the defendant in this case
iz severe, Asahi has been commanded by the Supreme
Court of California not only to traverse the distance
between Asahi's headquarters in Japan and the Sups-
rior Court of California in and for the County of Solamo,
but also to submit its dispute with Cheng Shin 1o a
foreign nation’s judicial system. The unique burdens
placed upon one wiho must defend oneself in a foreign
legal system should heve significant weight in assess-
ing the reasonableness of stretching the long arm of
personal jurisdiction owver national borders.

When minimum contacts have besn established,
often the interests of the plaintiff and the forum in
the exercise of jurisdiction will justify even the seri-
ous burdens placed on the alien defendant. In the
present case, howewer, the interests of the plaintiff
and the forum in California’s gssertion of jurisdiction
aver Asahi are slight. All that remains is & claim for
indemnification asserted by Cheng Shin, & Talwanese
corporation, againat Asahi. The transaction on which
the indemnification claim is based took place in Tai-
wan; Asahi's components were shipped from Japan
to Taiwan. Cheng Shin haz not demonstrated that it is
maore convenient for it to litigate its indemnification
claim againat Asshi In California rather than in Talwan
ar Japan.

Because the plaintiff iz not a California resi-
dent, California’s legitimate interests in the dispute
have considerably diminished. The Supremes Court

coniinues
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of California argued that the State had an interest in
*protecting s consumers by ensuring that foreign
manufacturers comply with the state's safety stan-
dardsa.” . . .The State Supreme Court’s definition of
California’s interest, however, was overly broad. The
dispute between Cheng Shin and Asahi is primarily
about indemnification rather than safaty. Moreover,
it ia not at all clear at this point that California faw
should govern the guestion whether a Japanese cor-
poration should indemnify a Talwanese corporation on
the basizs of a sale made in Taiwan and a shiprment of
goods from Japean to Tahsan.

Considering the international context, the heawy
burden on the allen defendant, and the slight interests
of the plaintiff and the forum State, the exercise of per
sonal jurisdiction by a California court over Asahl in this
instance would be unressonebie and unfair.

Because the facts of thiz case do not establish
minimum contacts such that the exercise of personal
Jurisdiction is consistent with fair play and substantisl
justice, the judgment of Supremse Court of California ia

Jurisdiction in the European Union. Jurisdiction
in civil and commercial cases between parties domi-
ciled in two or more Enropean Union (EU) countries
is determined by EU Council Regulation No. 1215/2012.
This law was implemented in 2015 and replaced Reg-
uwlation No. 44/2011 and the 1968 Brussels Conven-
fiom on Jurisdiction and the Enforcement of Judgments
in Civil and Commercial Matters. The general rule is
that jurisdiction is determined by the domicile of the
defendant, specifically, his or her habitual or ordinary
residence. Corporations are domiciled in the Member
State (i.c., member country of the EU) where they are
incorporated, where they have their primary adminis-
trative offices, or where they have their principal place
of business.
There are several exceptions to this general rule:

1. Cases involving commercial contracts for the sale
of goods within the EU will be heard in the coun-
try where the goods were or should have been
delivered.

. Cases involving a breach of contract for services
(other than insurance or employment) within the
EU will be heard where the services were or should
have been provided.

3. Tort cases, such as an action arising out of an anto-

mobile accident, will be heard before the courts in
the country where the wrong occurred.

[

reversed, and the case B remanded for further procead-
irgs not inconsistent with this opinion.
It is =0 ordered.

Decision. The LS. Supreme Court reversed the Cali-
fornia Supreme Court and found that there was no juris-
dicticmn. This Supreme Court case is significant because
it lizts several factors that will be taken into sccount in
determining whether a court has personal jurisdiction.

Case Questions

1 Why did the Court refuss to hold that the Califor
nia courts had personal jurisdiction owver Aaahi?

2. In what activities would Asahi need to have
engaged in order for the Court to determing that
it had purposafully availed itself of California
leve? Are some of these activities more imporant
than othera? If so, which ones?

3 Did the Court give adequate weight to Califor
mia’s interest in the safety of products distributed
in the state? Why or why not?

4. In consumer contract cases, a consumer may bring
an action against the other party to the contract
either in the country in which that party is domi-
ciled orin the country where the consumer is domi-
ciled. Lawsuits against a consumer to enforce the
contract can only be brought in the courts of the
consumer’s home country.

5. An employer may sue its employee or former
employee only in the employee’s place of domi-
cile. However, an employee may bring a lawsuit
against an employer either in the country where
the employee is domiciled; where the employer is
domiciled, or, if not domiciled in the EU, where a
branch or agent is located; or in the country where
the employee regularly or last worked.

6. Where at least one of the parties is domiciled in
the EU, by an agreement specifying the courts of a
certain EU country, provided that the agreement
is in written or electronic form, or in international

cases, in a form that the parties should have known
amounted to a forom selection.

Jurisdiction in China. Chinese courts may not exer-
cise jurisdiction over nonresident defendants who
are merely present in China. Rather, the nonresident
defendant must have a meaningful connection to China
which provides a “sufficient ground™ warranting the
exercise of the courts power. The Civil Procedure Law
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of 1991 grants jurisdiction to Chinese courts based
upon a nonresident defendant’s conduct or property.
For example, courts may exercise jurisdiction if a con-
tract was concluded or performed in China. In such a
circumstance, the Chinese court at the place of the con-
tract or performance would possess jurisdiction over
the parties. A nonresident defendant may be subject to
personal jurisdiction if the subject matter of a claim is
located in China, if the defendant has property in China
or maintains a representative office in China. An addi-
tional “sufficient ground™ for exercising personal juris-
diction 15 if the nonresident defendant committed a tort
in China.

Jurisdiction in the Internet Age. As electronic com-
mierce brings the world closer together, there will likely be
maore disputes between parties in distant countries. How
will the courts fashion rules for deciding when a party
must defend itself against litigation in foreign courts?
Just as the meaning of “minimum contacts” adapted to
the nse of interstate commerce in the United States over
70 years ago, it is now adapting to the rise of the Internet
age. The following case, Elayyan v. Sol Melia, SA, involves
personal injury and demonstrates the challenges litigants
and courts confront in determining whether and under
what circumstances a presence on the Internet subjects a
defendant to personal jurisdiction.

BACKGROUND AND FACTS

Plaintiffa Ayah and Rania Elayyan [the Elayyans) are
residents of Indiana. Defendant Sol Melia is @ Span-
ish corporation with its principal place of business in
Falma de Mallorca, Spain. Sol Melia manages hotels
under a variety of brands, all of which are located out-
gide of the United States. The Elayyans filed a lawsuit
against Sol Melia as 8 result of injuries suffered by Ayah
Elayyan while in the pool of the Hotel Melia Puero Val-
larta located in Puerto Vallerta, Mexico. Sol Melia filed &
mation to dismiss for lack of peraonel jurisdiction.

Sol Melia maintained a website which permitted
users to meke reservations directly with Sol-brand
hiotels. Potential guests were not charged when they
mede a reservation but rather paid the hotel upon the
commencement of their stay. Sol Melia’s website was
available in nine languages and targeted a worldwide
audience. Gueats were also able to make reservations
with Saol-brand hotels through third-party websites,
such as “www.expedia.com” and "www.hotels com.”
Sal Melia did not control the content of such websites
and did mot enter into contracts with guests through
thess websites.

The Elayyans booked their hotel stay at the Malia
Puerto Vallarts through Fantasy Travel, a travel sgency
lecated in Gary, Indiana. Sol Mealia was not invobeed
in the reservations for or the booking of the Elayyan's
wacation package and did not have a confract or agency
relationship with Fantasy Travel, nor paid it a commis-
shom. The all-inclusive vacation packege was offered by
Apple Vacations, & wvacation-package wholesaler, based
in linois. Apple Vacations had purchased an allotment
of reama from the owner of the Mealia Puerto Vallama.
Sol Melia was not a party 1o the purchase agreemeant.

CHERRY, U.S. MAGISTRATE JUDGE

Due Process mendates the dismissal of a case when
personal jurisdiction is properly challenged and found
to be tecking. See Intl Shoe Co. v. Washingfon, 326 ULS.
310, 316 [1945}. Due Process mendates that & non-res-
ident defendant have “certain minimum contacts with
the [forum state] such that the maintenance of the suit
does not offend traditional notions of fair play and sub-
stantial justice”™ Imtl Shoe, 326 U.5. at 316; ses siso
HAgahi Metal indus. Co., Ltd. v Superior Court of Cali-
fornia, 480 LS. 102, 113 [1987). A court must examing
whether & defendant’s contacts with the state are guch
that the defendant *should reesonably anticipate being
hated into court [in the forurm Statel,” Burger King Corp.
v. Rudzewdcz, 471 ULS. 462, 474 {1985) (guoting Waorid-
Wide Volkswagen Corp. v. Woodson, 444 U.5. 286,
287 (1880}), because the defendant has " purposeafully
availled] itself of the privilege of conducting activities
within the farum State” Hanson v. Denckla, 357 U.5.
F35, 253 {18568).

" & &

General jurisdiction permits a federal district cowrt
to exercise personal jurisdiction over 8 nonresident
defendant regardless of the subject matter of the liti-
gation only when the defendant has “continuows and
systematic general business contacts” Purdue Research
Found. v. Sanofi-Synthelabo, 54, 338 F3d 773, TET (Tih
Cir. 20:03). The Seventh Circuit has explained that *[t]
hese contacts must be so extensive to be tantamaount to
[the nonresident defendant] being constructively pres-
ant in [Indianal to swch a degree that it would be funda-
mentakly fair to require it to answer in Jan Indiana couwrt]
im any litigation arising out of any transaction or occur
rence taking place anmywhere in the world” “In general,

continues
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the standard for establishing general jurisdiction is a
high one” Wilson v. Humphreys (Cayman) Lid., 816 F2d
1238, 1245 (Fth Cir: 1950).

A court’s ability to exercise perscnal jurisdiction
based upon the maintenance of a website is dependant
on the level of interactivity between the consumer and
the operator. See Lidmer v. POOUSA com, 326 FE Supp.
2d 552, 957 [M.D. Ind. 2004). The mere fact that a state's
resident can sccess 8 defendant’s website does not
subject 8 nonresident defendant to general jurisdie-
tion in that state. "Premiszsing personel jurisdiction on
the maintenance of a website, without requiring some
lewvel of ‘interactivity” . . . would create almost universal
peraonal jurisdiction becawse of the virtually unlimited
accessibility of websites across the country” Jennings
. AC Hydraulic Af5, 383 F3d 546, 560 [7th Cir. 2004).
Therefore, “the likelfhood that personal jurisdiction can
be exercised is directly proportionate to the nature and
guality of commercial activity that an entity conducts
over the Internet” Zippo Mfg. Co. v. Zippo Dot Com,
ine., 962 E Supp. 1118, 1124 (W.D. Pa. 1387).

To determine whether personal jurisdiction can ba
properly exercised, this Court has adopted the three-
step aliding =scale test established in Jippo. At one end
of the scale are ®passive websites” Asro Indus., Ine.
v. DeMonte Fabricating, Lid., 396 FE Supp. 2d 961, 963
(5.0 Ind. 2005). A passive website is one that only
provides “contact information and descriptions of its
warious product lines, but [does] not enable custiom-
ers to order products online”™ U5, Sch. of Galf Inc. w
Biltrnore Golf, Inc., 2005 LS. Dist. LEXIS 28235, 2005
WL 3022005, at *6 (5.D. Ind. Now. 10, 2006). Contacts
weith the forum state through & passive website are
imsufficient to establish general jurisdiction. At the other
end of the sliding scale are "transactional websites)”
through which defendants enter into contracts and
conduct highly commercial business activities with res-
idents of the forum state. The exercige of personal juris-
diction is proper in such casas. Located in the middle of
the sHding acale are “interactive webaites” which sllow
ugars to exdiange information with the operator but do
not allow contracts to be entered into by the user and
operator of the website. For interactive websites, “the
exercise of jurisdiction is determined by examining
the level of interactivity and commercial nature of the
exchange of information that occurs on the webasite].”
Fippo, 862 F Supp. at 1124.

Sol Melia operates an interactive website, located
in the middle of the sliding scale test. Sol Melia's web-
site does not allow contracts to be formed over the
website, but it does allow consumers to place reser-
vations. However, courts have consistently refused to
exerciga jurisdiction based solely on the fact that res-
ervations can be placed and paid for through a hotel's
wiebhsite. Courts treat hotel websites that allow the plac-
Ing of resarvations similarly to other forms of national

adwertising, such as toll-fres reservation hotlines,
which are themselves insufficient to establish general
Jurisdiction. Sol Melia’s website allows customers to
contact Sol Melia to make reservationa, which ia not
gualitatively different from an advertisermant in another
medium that provides a toll-free number for reserva-
ticns. Therefore, it s improper to assert general jurlsdic-
tion owver Sol Melia based solely upon the sbility of its
website to take reservations.

Furthermore, consumers placing reservations
thraugh Sol Mella®s websaite do not pay Sal Melia
directly. Peyment is completed directly with the kotel.
Sol Melia's website simply makes the products and
services available to the consumer, which alome s not
enaugh to establish jurisdiction without punposeful
targeting. For personal Jurisdiction to be established
throuwgh the maintenance of & webaite, the defendant
must direct its business activities toward consumers in
the forum state ® * *

The website iz available in nine languages, evi-
dencing Sol Melia’s intent to reach a worldwide audi-
ence. The website contains no evidence that it is
targeted st Indiana. Therefore, the Court cannot exer-
cize general jurisdiction ower 5ol Melia besed solaly
upon the maimanance of an interactive wehaite.

The Plaintiffs also contend thet the Court can exer
cisge jurisdiction over the Defendant based on third-
party websites, which allow reservations to be placed
at Sol-brand hotels. Sol Melia does pay commisshons
to third-party websites for reservations placed at Sol-
brand hotels. The third-party websites operate as inde-
pendent sales agents, maintain their own businesses,
are paid according to the resulis they produce, promiste
products for various companies, and are not under the
control or direction of the companies whose products
they are promoting. Sal Melia does not have an excliu-
sive contract with or exercise control ower the third-
party webaites. Moreover, Sol Melia pays the third-party
websites sccording to the results they produce. There-
fora, the third-party websites operate as independesnt
sales agents.

The Court has already established that sales and
sales promotion activities through independent non-
exclusive sales represantatives are not encugh by
themselves o subject an out of state company to local
jurisdiction in ections unrelated to those activities.
Without more, such as direct shipments to customers
in the forum state—which s not the case in this mat-
ter, general jurisdiction ower 5ol Melia cannot be based
upon the functions of third-parmy websites,

e

Heving found that the Court lacks general personal
Jurisdiction owver the Defendant, the Court turns to the
isaue of specific juriadiction. An Indiana court may exer
cize specific jurisdiction only when the nonresident
defendant purposefully availed itself of the privilege

cantinuas
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continuad

of conducting activities within Indiana and the plain-
thff's claims arise out of the defendant’s contacts with
Indiana.

The only contact 5ol Melia has with Indiana that
could potentially constitute purposeful availment is the
maintenance of its Interactive website that ls available
for use in Indiana. As noted sbove, 8 website does not
satiafy the purposeful availlment test when there Is no
evidence that the website was specifically targeted at
the forum's residents. The website i3 accezsible world-
wide and available in nine languages, evidencing its
intent to target a worldwide sudience, not apecifically
Indiana. However, because an individual Indiana res-
ident could book a reservation through Sol Melia's
webaite in Indiana, it is conceivabla that such a contact
may constitute purposeful availment for the purposses
of specific jurisdiction if the individual used the wabsite
and if the slleged injury then arose out of that individ-
ual’s use of the website. Neither contingency is present
in this case. Here, there is no allegation that Plaintiffs
made their reservation through Sol Melia's website;
rather, the Complaint alleges that Plaintiffs entered
into a contract with Apple Vacations for the vacation at
iszue. Sol Mella is not a party to any contract with Apple
Vacations. Therefore, thare is no connection betweaen
Sol Melis's contacts with Indiana and Plaintiffa” injuries,
and the alleged injuries could not hewve arisen out of Sol
Melia's contacts with Indiana.

L

Obtaining Jurisdiction by Service of Process.  As we
have learned, a court must have personal jurisdiction
over individuals or corporate entities before they can be
made to appear and defend a civil case. Personal juris-
diction is obtained through lawful service of process.
Without proper service, any judgment that might be
taken will not be enforceable. This is especially prob-
lematic when attempting to enforce a judgment inter-
nationally. To illustrate, imagine that an American
plaintiff files suit in a US. court against a resident of
France on a contract that was performed in the United
States. Assume that the plaintiff’s attorney is able to
obtain service of process upon the defendant in France.
The French citizen does not appear in the United States
and a default judgment is entered. When the American
attempts to enforce the ULS. judgment in the courts of
France, the defendant will claim that the method of
service of process upon him was unsatisfactory under
French law. If the French courts agree, the plaintiff’s
judgment may be worth nothing if the defendant’s only

There are no allegations in the Complaint related
to the booking of the hotel susch as breach of contract or
that the Plaintifis' injuries sustained in Mexico occurrad
as the result of Sal Melia's website or the booking of
the reservation. Therefore, even if Plaintiffs had booked
their resarvation in Indiana through 5ol Melia's website,
the tort claim occurring in Mexico could not have arisen
out of any such reservation. Accordingly, the Court does
nat have specific peraonal jurisdiction over Sol Malia.

Decision. The Court dismissed the Elayyan's complaint.
Thea maintenance of the webaite did not constitute a
"eontinuous and systematic presence” in Indiana or
"purpoaeful svailment” to the protections of Indiana law
&4 10 support the cowrt's exenciaes of personsal jurisdiction

Caze Questions

1. On what basiz did the court hald that Sol Melia
had insufficient minimum contacts with Indi-
ana such gs to support the axercise of personal
juriadicticn?

2. Iz the court's focus on the interectivity of Sol
Melia's wehbsite valid? What factors determine
whether a website is passive, interactive or
trangsactional?

3. Is the Internat sufficiently different from non-
glectronically based businesses to merit different
treatment for purposes of jurisdiction? Why or

why not?

assets are in France. Thus, international lawyers try-
ing to obtain jurisdiction over a foreign defendant are
advised to consult an attorney in the defendant’s coun-
try and to follow the requirements of both U5, and
French law to the letter.

Service of process npon a foreign defendant is
addressed in The Hague Convention on the Service
Abroad of Judicial and Extra-judicial Documents in
Civil or Commercial Matters, in force in mare than
&0 countries. Authorized methods of service are differ-
ent even for countries that are members of the Conven-
tion. Some countries permit service through the use of
registered or certified mail, with a return receipt signed
by the defendant being served, although other countries
(e.g.. Germany, Norway. Egypt. China, and others) do
not permit this method. Some countries permit per-
sonal service by an agent or attorney of the plaintiff
located in the defendant’s country who signs an “affida-
vit of service” at a nearby UL5. embassy affirming that he
or she has served the defendant with notice and a copy
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of the complaint. Most countries require the complaint
to be in the local language as well as in English. Per-
haps the safest method, but one that can cause very long
delays (up to a year, according to the ULS. State Depart-
ment}, is a formal request for service made through a
letter rogatory (a “letter of request” sent through dip-
lomatic channels) that results in personal service on the
defendant by the courts of the country in which he or
she is found. Defendants located in countries not par-
ties to this Convention can also be served with process

with a letter rogatory.

Yenue

Jurisdiction is often confused with the concept of venue.
Venue refers to the geographical location of a court
of competent jurisdiction where a case can be heard
While the courts of several different states or countries
may have proper jurisdiction, the concept of venue
helps decide which one of these should actually hear the
case. For instance, in some civil lawsuits between citi-
zens of different states, we know that the federal courts
may have jurisdiction. But in which federal districts
should the suits be tried?

Imagine an automobile accident in which the pas-
sengers of one car are residents of Pennsylvania, while
the driver of the other vehicle 15 a resident of North
Carolina, and the accident occurs while they are both
on vacation in California. We know that jurisdiction is
proper in the federal courts (and it may also be proper
in some state courts). But we certainly would not expect
that the case could be tried in a federal court located in
Montana. Federal rules generally permit the case to be
heard where all of the plaintiffs reside, where all of the
defendants reside, or where the cause of action arose.
{In complex transnational litigation, it is not unusunal
that courts in several countries might attempt to exer-
cise jurisdiction over the matter.) While typically the
plaintiff will initially choose where to file its suoit, it is
not unusual for a defendant to request a change of
venue, asking that the case be removed to a location
that is more convenient and that has a closer connec-
tion to the facts of the particular case.

Forum Non Conveniens

The legal doctrine of forum non conveniens {mean-
ing “inconvenient forum”) refers to the discretionary
power of a court to refuse to hear a case, even though
jurisdiction and venue are otherwise proper, because a
court in another jurisdiction or location would be more
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convenient and justice would be better served. Accord-
ing to this doctrine, whenever a case is properly heard
in the courts of more than one jurisdiction, it should be
heard in the jurisdiction that is more convenient and
has the closer connection to the cause of action that
led to the case. In deciding on where to hear a case,
the courts will examine both “private factors™ (factors
affecting the convenience of the parties and their abil-
ity to pursue their claims) and “public factors™ (factors
related to the public interest). For example, it may be
more convenient to hear a case where the action arose,
where witnesses and evidence are located, where the
parties reside, or in the state or country whose law
applies to the case.

Imagine an airline disaster in the United States,
with many plaintiffs and one airline. Jurisdiction may
be proper in any number of locations, including the
airline’s principal place of business. But would it not
be more convenient to hold the trial where the crash
occurred? After all, that is where the wreckage is located,
and where the controllers and other witnesses live and
work. Forum non conveniens is applied by courts in the
United States, as well as in many other countries. In
the United States, it is applied by the federal courts in
determining where to hear lawsuits between citizens of
different states. It is also used in determining whether
an international case should be heard by ULS. courts or
by the courts of some other country. It is not unusual
for one of the parties to a case to ask a court to transfer
the case to another judicial district or location for rea-
sons of convenience. The factors generally considered
are described by the ULS. Supreme Court in Gulf Odl v
Gilbert, 330 ULS. 501 {1947).

Important considerations are tha relative ease of access (o
sounces of proof; availability of compulsary process for atten-
dance of unwilling fwitnesses] and the cost of obiainmg atten-
dance of willing witnesses; _ . _ and all ather practical problems
that maka trial of a case sasy, expeditious and inexpansiva.
There may also be questions as to the enforcaability of 2 judg-
ment if ong 5 obtained . _ . It is often said that the plaintff
may mol, by choice of an inconvenient forum, “wex,” “harass,”
or “opmass” the defendant by inflicting upan him expense or
trouble nol necassany 1o his own right 1o pursue his remedy.
But unless the balance is strongly in faver of the defendant, the
plaintiff's choice of forum should rarely be distubed . . . There
i£ a local interest in hawing localized controversies decided at
horme. Thera is an appropriatenass, too, i having the tnal of 2
diversity cass in a forum that is at home with the state law that
must gawarn the case, rather than having a court in some other
foren untangle probdems in conflict of laws, and in law Toreign
io itsalf.
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Forum Non Conveniens in Action: In re Union
Carbide Gas Plant Disaster at Bhopal. After a
chemical leak at a plant in Bhopal, India, killed more
than 3,000, Indian citizens filed suit in the United
States against Union Carbide. At one point, almost
145 legal actions on behalf of some 200,000 plaintiffs
had been consolidated for trial in federal court in New
York. However, the case was subsequently dismissed
on the basis of forum non conveniens in favor of the
case being heard in India. The judge gave many rea-
sons for the decision: the Indian legal system was bet-
ter able to determine the cause of accident and assign
liability; the overwhelming majority of witnesses and
evidence were in India; the records of plant design,
safety procedures, and training were located in India;
most records were not in English and many witnesses
did not speak English; the court would be unable to
compel witnesses to appear and the cost to transport
them to the United States would be prohibitive; visits
to the plant might be necessary; there was the likeli-
hood that the U5, court would have to apply Indian
law (the tort law of the jurisdiction where the accident
occurred); and the undue burden of this immense Lit-
igation would unfairly tax an American tribunal. Also
considered was India’s substantial interest in the acci-
dent and the outcome of the litigation: The Indian
government and Indian citizens owned 49 percent of
the plant, with Union Carbide owning the rest. As the

judge expressed in the opinion:

To retain litigation in this forum would be another example of
imparialism, another situation in which an established sover-
eign inflicted its rules, its standards and valwes on a develop-
ing natioe. This Court dachines o play sudh a role. The Unaon of
India is a world power in 1986, and its cowrts have the proven
capacity to mete out fair and egual jestice. To deprive the Indian
judictary of this epportunity 1o stand tall befara the warld and to
pass judgmeant on behalf of its own paople would be to revive
a history of subservience and subjugation from which India
has emerged. India and i1s people can and must vindicate theis
claims bafore the indepandent and legitimate pdiciary created
thera since the Indapandence of 1947. This Court defers to the
atdequacy and ability of the courts of India. Their intarest in the
sad events . . . in the City of Bhopal, State of Madhya Pradesh,
Union of India, i£ not subject to question or challenga. o re
Umigvr Carbide Gas Plant Disaster at Bhopal, 634 E Supp. 842,
867 (5.0.N.Y. 1586}

The case was settled in India prior to trial in 1989
when Union Carbide agreed to pay $470 million in

compensation. In 2010, an Indian court convicted

several former Union Carbide officers of crimes aris-
ing from the accident but none from the United States.
In June 2010, the Indian government announced addi-
tional compensation of $22,000 per death and 54,000
for those persons who developed cancer or renal failure
as a result of the accident.

Forum Shopping. It is not unusual that requests to
transfer on the basis of forum mon conveniens are in
truth attempts by counsel to “shop around” for a better
legal deal. They may be looking for laws that are more
favorable to their cases or for juries that might be more
sympathetic to their sides. After all, in federal lawsuits
between residents of different states, such as in tort
cases, the federal courts apply the laws of the states in
which they sit.

Although there are procedural rules that discourage
“forum shopping,” it still weighs on the minds of most
trial lawyers. The same is true, perhaps even more so,
in international cases which may involve several con-
siderations. For éxample, there may be procedural rea-
sons for forum shopping, such as the availability of a
jury trial, class action procedures, and liberal discovery
rules. The availability of property that may be read-
ily attached may lead some litigants to select specific
forums. Forum shopping may occur in order to avoid
resolution of a dispute in a country where the judicial
system suffers from a perceived lack of integrity. Pro-
visions affecting the compensation of attorneys, such
as the availability of contingent fees and awards of
attorney’s fees, may also encourage forum shopping. A
significant motivation for forum shopping is the per-
ception that US. courts will be more likely to award
larger amounts of damages to injured parties than
courts in other countries.

In the following case, Fallhowe v. Hilton Worldwide,
Inc., the district court had to decide whether a case for
personal injuries should be heard in Colorado or in
Mexico. The plaintiffs wanted the case heard in Col-
orado because, as one would expect, the possibility of
winning a large damage award was much greater than
in Mexico.

Forum Selection Clauses

Businesspeople and lawyers negotiating international
contracts can avoid much of the uncertainty over juris-
diction and venue by including a forum selection
dause in their contracts. A forum selection clause is a
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Fallhowe

iy I.-I.'.,_

BACKGROUND AND FACTS

Plaintiffs Bruce and Renea Falllvowe (the Fallhowes) are
regidents of Colorado. Hilton Worldwide, Inc. (Hilton) is
& Virginia corporation that owns the Hilton Los Cabos
in Cabo San Lucas, Mexico. The Fallhowes were guests
&t the Hilton Los Cabos in November 2013. The Fall-
howes sustained serious injuries as a result of exposure
to fumigants which had been sprayed in an adjoining
EMpoyes FOoM.

The Falihowes filed & lawsuit in Colorado ageinst
Hilton asserting claimsa of negligence and sirict liakil-
ity. Hilton claimed that, given the fact that the injury
oecurred in Mexdeo and that all witnesses weare located
thers, the court should digmiss the action on fomnm non
conveniens grounds. The cowrt was required to deter-
mine the edeqguacy of Mexico as a forum for the lawsuit
and eveluate the application of public and private inter-
est factors.

BRIMMER, DISTRICT COURT JUDGE
Adequacy does not require that the alternative forum
provide the same relief as an American court. Ses
Gachwind v. Cessna Afreralt Ca., 167 E3d 802, 607 (10th
Cir. 1988). "lnstead, the shernative forum iz not inade-
guate unbess its remedy ks "so clearly inadeguate that
it 8 mo remedy at all."" Yawuz v 571 MM, Lid, 576 E3d
166, 1174 (10th Cir. 2008),

Plaintiffs sssert two causes of action against defen-
dants: negligence and strict liability. First, plaintiffs argue
that Mexican negligence lew is not comparable to Amer-
ican law In thet Mexican law is much more restrictive.
The Court finds pleintiffs’ argument unconvincing. Saw-
eral courts have found that a negligence claim browght
in & Mexican forum is analogous to one brought in the
United States in termsz of like elements and availabls
defenses. . . Indeed, couris have held that Mexico is
an adeguate forum for neglgence claima despite differ
encea betwesan Mexican and American substantive and
procedural tort law. Ses, a.g.. Gonzalez w Cheysler Corp.,
301 F3d 377, 383 (bth Cir. 2002); Torreblanca de Aguilar v.
Boeing Co., 806 E Supp. 139, 145 (E.D. Tex. 1582),

Second, plaintiffs contend that the possibility
they may not be able to bring an “objective liability®™
action against defendant Hilton proves that Mexico is
an inadeguate forum. However, the complete absence
of a strict lability cause of action doss not render a
forum inadequate. Moreover, plaintiffs do not estab-
lish that an objective liability claim would be foreclosed
in a Mexican forum. Plaintiffs’ exper states that, “if
the defendant who was 'meaking use’ of the danger-
ous mechanism was doing so in the exercise of his

v. Hiton Wordwide, Inc.

Chapter 3: Resolving Imternational Commerciol Disputes

functions & an employee, Maxican lew would allow for
the vicarious liability of the employer. .. .~

Third, plaintiffs claim that the maximum size of
their potential recovery in Mexico renders the forum
inadequate. . . . The Cournt acknowladges that plaintiffa’

potential recoveny will be lower in Mexico than it would
be im this District given the availability of “pain and suf-
fering” damages under American law. However, while
the Couwrt is sympathetic to plaintiffz” position, & lower
potential recovery doea not render Maxico an inade-
guate forum. . . . In Gonzalez, a wrongful death case,
the plaintiff argued that, because Mexican law did not
recognize strict lability and capped damages &t approx-
imately $2.500, the Mexican courts were inadequata.
The Court held thet, because the calculation of tort
damages is a legitimate policy cholce made by Mexico,
Mexico was an appropriate forum despite the imits on
damages. Further, the court noted that allowing eco-
nomic viability to determine the adeguacy of an alter
native forum. . . .

Since the Court answered both threshold gues-
tions in the affirmative, it now weighs the various pri-
vata and public interesta. The private interest factors
that & cowrt is to consider are: (1) the relative ease of
access to sources of proof; (2) the availability of com-
pulsory process for compelling attendance of wit-
nesses; (3] the cost of obtaining attendance of willing
non-party witnesses; (4) the possibility of a view of
the premises, if appropriate; and (6] all other practical
problems that make trial of the case sasy, expeditious,
and inexpensive. The public interest factors that a court
is to consider inclede: (1) administrative difficulties of
courts with congested dockets which can be caused
by cases not being filed at their place of origing (2} the
burden of jury duty on members of a community with
no connection to the litigation; (2} the local interast in
having localized confroversies decided at home; and (4}
the appropriateness of having diversity cases tried in &
forum that is familiar with the goveming law.

Private Interests
* ¥ ¥

The evidence regarding plaintiffa’ negligence claim iz
overawhelmingly based in Mexico. Both the allegedly
negligent act and the injury occurred in Mexico. Defan-
dant states that the Hilton Loa Cabos' employess and
contractors are in andlor residents of Mexico. . . .
Asauming plaintiffs are able to bring forth an objective
liability theory, the evidence regarding plaintiffs’ second
claim is also basad largely in Mexico. Defendants arguse
that information regarding the specific type of chemical

COnfimues
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allegedly used to fumigate the room and the manner in
wehich it was used can only be obiained through individ-
uals and witnessss in Meaxico.

As previously stated, mosi of the potential wit-
nesses in this action and the company responsible for
managing the Hilton Los Cabos are domiciled in Mexico.
- - - Maxican citizens are beyond the Court's subpoens
power. The mamy difficulties in obtaining testimmony and
evidence located in foreign jurlsdictions—as shown by
defendant Hilton—weigh in favor of dismisssl on forum
non conveniens grounds. .. .

The subject hotel where plaintifis” claims arose is
located in Cabo San Lucas, Mexico. The Court agrees
that a view of the premises may be appropriate given
plaintiffs’ factual allegations, akthough an investigative
firm could provide a report on which any expert opinion
could be based. This factor welghs slightly in favor of
forum non conveniens diamissal.

Hilton states that it may need to bring contribution
claims againat Mexican third parties, which will most
lHkely include the subject hotel's management company,
Operadora. Hilton states that Operadors is domiciled in
Mexico and is mot licensed o conduct business in the
United States. it iz unfikely that the Cowrt has personal
jurisdiction over Oparadora, so this factor sleo weighs
in fawvor of forurn non convenisns dismisaal. Hilton hes
satisfied its burden as to this factor.

Public Interests

x E W

The Court acknowledges that it Is inherenty more
difficult for an American court to analyze and apply
foreign law. However, the fact that many potential
witnesses only speak Spenish is not a significant dif-
ficulty since many proceedings in this District involve
Spanish-speaking parties or witnesses. The Court finds
defendant Hilton hes not satisfied its burden a8 to this
factor and finds it ie neutral.

The anly connections claimed by plaintiffs are: (1)
the defendants are United States corporations, (2] the
plaintiffs are citizens of Coloredo, and (3} the Hifton Los
Cabos caters to American tourists. As United States
citizens, jurors have 8 connection to this litigation.

provision in a contract that fixes in advance the juris-
diction in which any disputes will be arbitrated or liti-
gated. It provides certainty because the parties know
where and how a dispute will be resolved in the event of
a breach. One of the major advantages of these clauses
is that they eliminate the last-minute attempt by lawyers
to go “forum shopping™ by filing suits in jurisdictions
that offer the best law for their cases. The last chance for
forum shopping may very well be during contract nego-
tiations. This allows both parties to agree on a forum,

However, the connection to the United States, muwch
less Colorado, is minimal et best since Mexican law
will govern and the injuries were allegedly caused and
arose in Mexico. . . . This factor, therefore, suppors
forum non conveniens dismissal as defendant Hilton
has met its burden.

Colorado has a minimal interest in the present lit-
igation. "Mexico's substantial interest in holding busi-
nesses operating in Mexico accountable” and ensuring
the safiety of foreign tourista favors forum non conve-
niens disgmizsal glven that the crux of plaintiffa’ come-
plaint ia that defendants, operating in Mexico, caused
them injuries. . . . Mexico has a significant interest
in ensuring that foreign resorts comply with Mex-
ican laws in order to protect one of the nation's kay
industries. The Court finds defendant Hilton has met
its burden. This factor supports forum non conveniens
dismisssl. . . _

For the foregoing reasons, it s ordered that defen-
dant Hilton Worldwide, Inc.’s Motion to Dismiss for
Forum Mon Conveniens is granted.

Decislon. The court dismissed the Fallhowe's com-
plaint on the basis of forum non conveniens. Mexico is
an adequate forum for the meintenance of the lawsauit
deapite substantial differences betwean US. and Mex-
ican tort law. Furthermaore, the public and private inter-
eat factors weighad in favor of dismizeal.

Casze Questions

1. What were the court's reasons for applying forum
non conveniens to this case and requining refiling
of the litigation in Mexico?

2. Does the courts opinion reward Hilton at the
expensze of the Fallhowes by requiring them to
fike their lawsuit in Mexico when both the plain-
tiffe and defendants are based in the United
States?

3. Would the outcome of this case change if the
political situation in Mexico became unatabla?
Should it chamge under such circumstances? Wy

oF why not?

perhaps the courts of a certain country, which they find
acceptable. Of course, the reality is that these danses are
often not open for negotiation at all—the party to the
contract with the greatest bargaining power will simply
include a fine print provision calling for disputes to be
resolved in the courts of the country where it is located.
Historically, any attempt by private parties to control
jurisdiction was viewed with hostility by the courts as
an effort to usurp their authority. However, the realities
of the international marketplace and the need to reduce
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uncertainty in a dispute have persuaded many courts to
accept forum selection dlauses. Today, they are generally
accepted as valid provided that the forum chosen has
some reaspnable connection to the transaction. In the
following case, M/S Bremen v. Zapata, the ULS. Supreme
Court upheld a clause calling for disputes to be resolved
before the English courts, noting that US. courts can no
longer remain geocentric in light of modern-day inter-
national trade.

CONFLICT OF LAWS

As a general rule, courts apply the law in force in their
jurisdictions to the cases before them. In the United
States, state courts usually apply their own states’ laws.
Federal courts hearing diversity of citizenship cases,
such as breach of contract or tort actions between res-
idents of different states, generally apply the laws of the
states in which they sit (unless a federal statute or treaty
controls). But these are general rules only, and there are
many cases where courts apply the laws of other states,
or even of foreign countries. The term conflict of laws
refers to the rules by which courts determine which
jurisdiction’s laws apply to a case and how to reconcile
differences between laws. In turn, the choice of law ulti-
mately determines whether a court has jurisdiction, the
rights and liabilities of the parties, and how to enforce a
judgment or monetary award.

The Restatement (Second) of the Conflict of
Laws

Conflict of laws rules are some of the most complex in
procedural law, with different jurisdictions following

Chapter 3: Resolving Internatiomal Commercial Disputes 73

different rules. However, the concepts found in the
Restatement (Sccond) of the Conflict of Laws, drafted
under the auspices of the American Law Institute in
1971, provide a clear and widely accepted explana-
tion of these rules. As a general rule, courts apply the
law of the state, country, or jurisdiction that has the
closest relationship to the action before them. The
Restatement (Second) addresses different types of
actions, including actions for breach of contract and
for tort.

Contracts. It has been said that deciding which law
governs a contract is like finding its "center of gravity”
In other words, in the absence of an agreement by the
parties, contracts should be governed by the law of the
jurisdiction that has the most significant relationship
to the transaction and the parties. The Restatement
(Second) sets out five factors to be considered: (1) the
place of contracting (i.e.. where the acceptance took
place); (2) the place where the contract was negoti-
ated (particularly if the parties met and negotiated at
length); (3) the place where the contract will be per-
formed; (4) the location of the subject matter of the
contract; and (5) the domicile, residence, nationality,
place of incorporation, and place of business of the
parties. If the contract was both negotiated and per-
formed in the same jurisdiction, then the law of that
jurisdiction will apply (except for contracts involving
real estate or life insurance, which have special rules).
Of these, the place of negotiation and performance is
often the most important factor, especially if both par-
tics are performing within the same jurisdiction. The
place of contracting and the domicile of the parties,
while not critical by themselves, are important when

supporting other factors.

M/S Bremen v. Zapata Off-Shore Co.

W

BACKGROUND AND FACTS

Im 18967 Zapats, 8 Houston-based corporaticn, entered
into & contract with Uinterweser, a German corporation,
to towr Zapata's drillimg rig from Loulsiana to Ravenna,
ltaly. The contract the parties signed contained the
clause “Any dispute arising must be heard bafore the
London Court of Justice” During a storm, the rig was
damaged, and Zapata instructed Untareaser's tug, the
Bramen, to tow instead to Tampa, Florida, the near
ast port. Immediately thereafter, Zapata filed suit in

federal district court inTampa, Florida, on the basis of
admiralty jurisdiction, seeking 53,600,000 damages in
personam against Unterweser and in rem against the
Bremen. Unterweser mowed to dismiss for lack of per
sonal jurisdiction on the basis of the forum selection
clause and forum non conveniens. Unterweser sought
a stay of action pending resolution in the London Court
of Justice.

The LS. District Court and Court of Appeals denied
the rmoticn to stay, thus allowing the case to procesd in

COMtinUes
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LS. court despite the forum selection clause. Unterae-
ger filed a patition of certioran to the LS. Supreme Couwrt.

CHIEF JUSTICE BURGER

We haold, with the six dissenting members of the Court
of Appeals, that far too little weight and effect ware
given to the forum clause In resolving this contro-
weray. For at least two decades we have witnessed an
expansion of overseas commercial activities by busi-
ness enterprises based in the United States. The bar-
rier of distance that once tended to confine a business
concern to & modest territory no longer does so. Here
wie gee an American company with special expertise
contracting with a foreign company to tow a complax
maching thousands of miles scrosse seas and oceans.
The expansion of American business and Industry will
hardly be encouraged if, notwithstanding solemn con-
tracts, we insist on a parochial concept that all disputes
must be resolved under our lews and in our couwrts.
Absent & contract forum, the considerations relied on
by the Court of Appeals would be persussive reasons
for holding an American forum convenient in the tradi-
tional semsa, but in an era of expanding world trade and
commerce, [prior cases that have decided otherwise]
hawe little place and would be & heavy hand indeed
an the future development of international commenr
cial dealings by Americans. We cannot havea trede and
commerce in world markets and international waters
exclusively on our terms, governed by our laws, and
resobved in our courts.

Forum-selection clauses hawe historically not been
favored by American courts. Many courts, federal and
state, have declined to enforce such clauses on the
grouwnd that they wera “contrary to public policy” or that
their effect was to "oust tha jurisdiction™ of the court.
Although this view apparently atill has considerable
acceptance, other courts are tending to adopt a more
hospitable attitude toward forum-selection clauses. This
view, advanced in the well-reasoned dissenting opin-
ion im the instant case, ks that such clauses are prims
facke valid and should be enforced unless enforcement
iz shown by the resisting pary to be “unressonabla®
urder the circumstances. We believe this is the correct
dioctrine to be followed by federal district courts sitting
in admiralty . . .

This approach is substantially what iz followed in
other common-law countries incleding England. it is
the view asdvanced by noted scholars snd that adopted
by the Restatement of the Conflict of Laws. It sccords
with ancient concepts of freedom of contract and
reflects an appreciation of the expanding horizons of
American contractors who seek busingss in all pars of
the world . . . The choice of that forum was mads in an
arm's lemgth negotiaticn by experienced and sophisti-
ceted businessmen, and absent some compelling and
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countervalling reason it should be honored by the par
ties and enforced by the courts.

The elimination of sll such uncertainties by agres-
img in adwance on a forum acceptable to both parties
is an indispensable alement in international trade, com-
merce, and contracting. There is strong evidence that
the forum clause was a vital part of the agresment, and
it would be unrealistic to think that the parties did not
conduct their negotiations, including fixing the mone-
tary terma, with the consequences of the forum clauss
figuring prominently in their calewlations.

Thus, in the light of present-day commercial reali-
ties and expanding international trade we conclude that
the forum clause should control absent & strong shaw-
img that it should be set aside. Although their opinions
are not altogether explicit, it seems reasonably clear
that the DHstrict Court and the Court of Appeals placed
the burden on Unterwessr to show that London would
be 8 more convenient forum than Tampe, althouwgh
the contract expressly resolved that issue. The comect
approach would heve been to enforce the forum clauss
specifically unlezs Zapata could clearly show that
enforcerment would be unreasonable and unjust, or that
the clawse was invalid for such ressons as freud or over
reaching. Accordingly. the case must be remanded for
reconsideration.

Decision. Vacated and remanded for proceedings con-
siatent with the opinion.

Comment. The Supremes Court noted the possible res-
gsona that & forum selection clause could be unenforce-
able, including: (1} if it contrevensas strong public palicy
and {2} if the forum is seriously inconvenient. These rea-
sons still hold true today. Other ressons forum selec-
tion clauses may be ignored by the courts are because
parties sre of unequal bar-galning power; counsel was
not consulted; the clause was written in a foreign lamn-
gueage; the clause violates federal law; or circumstances
have changed (whare the forum is the site of & revo-
lution hostile to one party's country—for example, a
forum selection clause choosing iran after the Islamic
Revolution). Many other countries also support the
validity of forum selection clauses, including Austria,
the United Kingdom, France, Germany, aly, and many
Latin American and Scandinevisn countriss.

Casze Questions

L What was the Court's holding with respect to the
general enforceability of forum sslection clauses?

2. How would you define *public policy reasons” or
“gariows incomvenience” for purposes of refusing
to uphold & forum selection clauze? What fac-
tors would you take into account in making this
determination?
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Library | ¢ Back e

116%

ot 636

g @ 0

Torts. Traditionally, the law in the United States and
in most countries has been that tort actions, includ-
ing personal injuries, produoct liability, wrongful death,
fraud, and business torts, should be governed by the
law of the place where the injury or damage occurred
{(known as [ex loci delicti). In the United States, many
courts are adopting the broader view taken by the
Restatement (Second) that tort liability should be gov-
erned by the law of the jurisdiction that has the most
significant relationship to the tort and to the parties.
The Restatement (Second) lists the following factors to
be considered: (1) the place where the injury occurred;
{2) the place where the conduct causing the injury
occurred; (3) the domicile, residence, nationality, place
of incorporation, and place of business of the parties;
and (4) the place where the relationship between the
parties is centered.

Choice of Law Clanses

Choice of law dauses are contract provisions that stip-
nlate the country or jurisdiction whose law will apply
in interpreting the contract or enforcing its terms. Law-
vers are quite aware that laws can be very different from
state to state or country to country and will consider
this in contract negotiations. Indeed, the choice of law
may well become a bargaining point in international
contract negotiations. As a general rule, the choice of
law selection will be upheld as long as there is a rea-
sonable relationship between the transaction and the
jurisdiction chosen. For example, imagine a Japanese
manufacturer who enters into a contract with a buyer
in New York for the shipment of goods to New York.
Both parties have offices in California and sign the con-
tract there. A clause making California law applicable
to the contract would be valid, because there is a suf-
ficient nexus, or connection, between the contract and
the state of California.

Choice of law clauses are often used in conjunction
with a forum selection agreement. Such concurrent
wse ensures that the selected forum is consistent with
the selected law. A selected court thus would not be
required to speculate on what law may be applicable
to the case and the requirements of such law. A recent
example includes the passenger tickets of gonests upon
the Costa Concordia cruise ship, which capsired off the
Italian coast in January 2012. The accident resulted in
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312 fatalities and 64 injured passengers. Despite the fact
that the victims haled from eight different countries,
they were all bound by Section 2 of their tickets which
provided as follows:
All claims, controversies, disputes, suits and matters of any kind
whatsoewver arising out of, concemed with or incident to any voy-
age that doas not depsart from, refum 1o, o visita U3, port _ _ .

shall ba institutad only in the courts of Genoa, laly, to the axclu-
sion of the courts of any other country, state or nation. Itakian

law shall apply 1o any such procasdings.
This langnage will most likely serve to prevent success-

ful lawsuits in the United States and other locations

where recoveries may be larger than those available in
Italian courts.

The Application of Foreign Law in
American Courts

If an American court determines that it should apply
foreign law to the case, how does it know what that law
is? At one time, foreign law was required to be proven
in court as fact. Today, in the federal courts, that has
changed. Courts are free to determine as a matter of
law what the foreign law is. The federal courts will
follow the Federal Rules of Civil Procedure. Rule 44.1
states:

A party who intends 1o raisa an issue about a foregn cown-
try's law must give notice by a pleading or other writing. In
determimng foraign law, the court may consider any ralevant
material or source, including testimany, whathar or not sub-
mitted by a party or admissible under the Federal Rules of Evi-
dence. The courls determination must be treated as a ruling
on a question of [aw.

Accordingly, judges may conduct their own
research on foreign law, they may request briefs pro-
vided by the parties’ lawyers, or they may rely on the
testimony of foreign lawyers in or out of court. The
following case, Finnish Fur Sales Co., Ltd. v. Juliette
Shulof Furs, Inc., involves a U.S. court in New York
that had to decide a case under the laws of Finland.
It offers an explanation of how a choice of law clause
works and shows how a U.5. court applies the law
of a foreign country to resolve a contract dispute.
Notice the interplay of federal and state law and the
application of Rule 44.1.
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BACKGROUND AND FACTS

Juliette Shubof Furs [JSF] is & MewYork corporation that
has been in the furdegling business for fifteen years.
George Shulof, en officer of JSF, attended two auctions
conductad by Finnksh Fur Sales (FFS) in Finland in 19872
He purchased more than 51.2 million sworth of skins at
the auctions. Shulof attended esch suction and was
the actual bidder. The conditions of sele were listed in
the auction catalog in English. J5F paid for the major-
ity of the skins purchased, leaving an unpaid balance
of $302 416 85 FFS brought this action to recower the
contract price of the skins from Shulof, claiming he was
personally liable for payment under Finnlah law. Shua-
lof responded that he was acting only as the agent for
JSF and thet under New York law he was not person-
ally responaible for the contracts of the corporation he
represented at the suction.

LEISURE, DISTRICT JUDGE
Section 4 of the Conditions of Sale provides:

Any person bidding at the auction shall stand
surety a8 for his own debt until full payment is made
for purchesed merchandize. if he has made the bid on
behalf of anothar peracn, he is jointly and severally He-
ble with the person for the purchase.

George Shukof denies any personal liability on the
grownds that the provision is unenforceable under both
MewYork and Finnish law.

Section 15 of the Conditions of Sale provides
that *[tlhese conditicns are governad by Finnish faw.”
Chaoice of law clauses are routinely enforced by the
courts of this Circuit, “if there i3 a reasonable basis for
the choice” Morgan Guaranty Trust Co. v. Republic of
Palav, (83F Supp. 1478, 1454 [S.D.N.Y. 1588). Mew Yaork
courts also generally defer to choice of law clauses if
the state or country whoss lew is thus selected has suf-
ficient contacts with the tranzaction. Under those cir-
curmstances, *Mew York law reqguires the court to honor
the parties’ choice insofar as matters of subatance ara
concermed, so long as fundamental policies of New
‘York law are not thereby violated” Weodling v Garreit
Corp., 813 F2d 543,551 (2d Cir. 1987). Finland’s contacts
wiith the transactions at issue are subsiantial, rendering
the choice of law clause enforceable unless a strong
public policy of Mew York is impaired by the applica-
tion of Finnish law. Plaintiff FFS s a Finnish resident,
which held auctions of Finnish-bred furs in Finland. Adl
bids were made in Finnish marks, with payment and
delivery to take place in Finland. Mr. Shulof voluntarily
traveled to Finland in order to partake in FFS's auctions.
Thus, wirtually all of the significant events related to
theas transactions took place in Finland. Finland also
has an obvious Interedt in applying its law to events
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taking place within its borders relating to an important
local industry, and in applying uniform lew to numer
aus transactions with bidders from foreign countries.

Mr. Shulof argues that the cholce of Finnish law
provision should be held invalid . . . According to Mr.
Shulof, Mew York has the following interests in this
action: it is the place of business and of incorporation
of J5F; FFS has a representative with a Mew York office
who communicated with Mr. Shulof about the fur aue-
tions: and that NewYork is, allegedly, "the econamic
and design center for the world's fur industry” Me.
Shulof also argues that, under Mew York law. Section 4
of the Conditions of Safewould be invalid as contraven-
img Mew York's policy against imposing personal liabil-
ity on corporate officers . . .

Under Federal RBule of Civil Procedure 44.1, a cour,
“in determining foreign law, may consider any relevant
material or source, including testimony” Both parties
have submitied affidavits of Finnish attorneys on the
izssue of Mr. Shulofs Hability under Finnish lew. FF5's
expert, Vesa Majamas, & Doctor of Lew and Professor of
the Faculty of Law &t the University of Helsinki, gives as
hiz opinion that the provision of Section 4 of the Conali-
ticnz of Sale imposing personal llability upon the bid-
der, regardless of whether he bids on behalf of another,
is valid both as a term of the particular auctions at isaue
and as a general principle of Finnish and Scandinavian
auvction law. Aceording to Majamaa, it is “commonly
sccepted in Scandinavia that 8 bidder, by making & bid,
accepts those conditions which have been announced
at the auction” Further, he states: According to the
Finnish judicial system, no one may use ignorance of
the law as a defense . . . This same principle is also . . .
applicable when the matter in guestion concarns . . .
terms of trade . . . If the buyer is not familiar with the
termns cbserved in an auction, he is obliged to familiar
ize himsalf with them. In this respect, failure to Inguire
will result in a loss for the buyer _ . . If 2 businessmean
who has been and ig =till active In the fields falls back
an his ignorance in a case in which he hes been offerad
an actual opporunity 1o find out about the terms of the
auction, his conduct could be considerad to be conbrary
to equitable business practices [and] the “Principle of
Good Faith” . . .

Majamaa slzo notes that under Danish laws, which
he maintains would be spplied by a Finnish court in
the absence of Finnish decisional or legislative law on
paint, "It ia taken for granted that someone who has bid
on merchandiza on someone else's account is respon-
sible for the tramsaction, as he would be for his own
obligation, together with his superior . . . Hence the
suction buyer's responsibility is not secondary, as is, for
example, the responsibility of 8 guarantor’ . . .

OGS
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Majamaa also opines that the terms of Section 4
are neither unexpected nor harsh because “the liabdl-
ity has been clearly presented in the terms of the auc-
tion,” and because the same rele of Hability would apply
under Firnish law In the absence of any provision.

w o« [Tlhe Court concludes that & Finnish court
would enforce the provisions of Section 4 and impose
personal responsibility upon George Shulof for his auc-
tion bids on behalf of JSE

Moreowver, even if a New York court would not
anforce such B provision in 8 transaction to which Mew
Yark law clearly applied, this Court does not find Maw
York's interest in protecting one of its reaidents against
personal liability s a corporate officer to constitute
a0 fundamental & policy that Mew York courts would
refuse to enforce a contrary rule of foreign lawe. Indeed,
the Mew York Court of Appeals has hald that “for-
eign-based rights should be enforced unless the judicial
enforcement of such & contract would be the approval
of & transaction which is inherently vicious, wicked or
irnmeral, and shocking to the prevailing moral sense’
Intarcontinanial Hotels Corp. v. Golden, 15 N.Y2d. 8, 13,

ENFORCEMENT OF FOREIGN
JUDGMENTS

At the close of a judicial proceeding, a winning party
might obtain a judgment for damages or some other
award. Once a judgment is taken against a defendant, it
must be enforced. If necessary, it can be done through
a legal process, induding the seizure of the losing par-
ty's property. But what if a judgment is won in a state
or country where that party has no money or prop-
erty? This is where some good detective work comes in
handy. In the United States, judgments taken against a
party by a court of competent jurisdiction in one state
will be enforced by all other states under the Full Faith
and Credif Clause of the US. Constitution. This pro-
vision requires LS. states to recognize the public acts,
records, and judicial proceedings of their sister states.
However, the Full Faith and Credit Clause does not
apply to the recognition of judgments from foreign
countries. Rather, the issue of whether to recognize a
foreign judgment is governed by state law.

Many states have statutes specifically permitting
the enforcement of foreign judgments. More than 30
states have adopted either the Uniform Foreign Money

254 N.Y.5.2d 527, 528, 203 N.E.2d 210 |1964). Given the
lack of a clear conflict with either NewYork law or policy,
this Couwrt concludes that a8 MewYork court would apply
Finnish law to the issue before the Court. The Court alao
notes that & similar result has often been reached under
Mew York conflict rules even in the absence of a contrac-
tual choice of law clause. Thus, Mr. Shulof must be held
jointly and severally liable with J5F for amy damages
owed to FFS for the furs purchased.

Decision. Under conflict of law rules, the U.5. court
applied Finnish lew to hold Shulof personally lisble for
the contract debi.

Casze Questions

1 What was the court's holding with respect to the
enforcaability of the choice of lw clauze?

2. What factors did the cournt use in its decision to
uphold the choice of law provision?

3. How would you define a “fundamental™ pub-
lic policy that would cause a court to refuse to
enforce a choice of law provision?

fudgmenis Recognition Act of 1962 or its successor the
Uniform Foreign-Country Money fudgments Recognition
Act of 2005, The remaining states rely on the require-
ments of comity in determining whether to recognize a
foreign judgment. Regardless of the source of recogni-
tion, ULS. courts will usually recognize a final and con-
clusive foreign money judgment based on a full and fair
trial on the merits of the case by an impartial tribunal.
The foreign court must have had jurisdiction over the
subject matter and over the parties or property involved,
and the defendant must have been given notice of the
action and an opportunity to appear. Judgments may
not be enforced where they violate due process or pub-
lic policy, where they were procured by frand, where
the original proceeding contravened a forum selection
clause in a contract, where the foreign court was a seri-
ously inconvenient forum, or where there is serious
doubt about the integrity of the foreign court.

Foreign courts often enforce judgments of ULS. court
on the basis of reciprocity and comity in countries
where the losing party or its property can be found.
Foreign courts, including several in Europe, have been
known to refuse to honor the judgments of US. courts
where in the view of the foreign court the amount of
money awarded was excessive, or represented punitive
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78  Part I: The Legal Enviranment of International Business

damages, or where in the opinion of the foreign judge
the U5 court extended its net of jurisdiction too widely.
To ensure that U5, judgments will be enforceable in
foreign courts, or foreign judgments enforceable in the
United States, it is a good idea for the plaintiff's counsel
here to coordinate with counsel in the foreign country.
That way they can develop some reasonable assurance
that the procedures used to obtain the judgment will
satisfy the courts of the country in which property is
located or it will otherwise be enforced.

Rules regarding recognition of foreign judgments
are similar in other jurisdictions. For example, effec-
tive December 12, 2012, European Union Regula-
tion 1215/2012 requires mutual recognition of court
judgments among EU member countries, without
any special procedures. Exceptions to recognition and
enforcement include judgments in violation of public
policies of the state in which enforcement is sought and
lack of adequate service of pracess and notice.

Foreign judgments may be recognized and enforced
in China in accordance with a specific bilateral treaty
with the jurisdiction in question or through the applica-
tion of the principle of reciprocity. China has conduded
bilateral recognition and enforcement treaties with 36
states to date. A Chinese court may issue an order of
recognition and writ of enforcement unless it deter-
mines that the judgment contravenes Chinese law, sov-
ereignty, public security, or public interests. Additional
grounds upon which China refuses to recognize foreign
judgments include lack of subject matter or personal
jurisdiction, lack of notice of the foreign proceeding,
and concurrent litigation regarding the same subject
matter and issues in China.

The Code of Civil Procedure, adopted in 1908 when
India was a British colony, governs recognition of
some foreign judgments in India. Judgments from the
so-called reciprocating territories such as the United
Kingdom, Singapore, Malaysia, New Zealand, and
Bangladesh may be enforced directly before an Indian
court. However, judgments from “nonreciprocating ter-
ritories” such as the United States may only be enforced
by filing a lawsuit in India secking entry of an Indian
judgment based on the non-Indian judgment. The
non-Indian judgment has only evidentiary effect. The
lawsuit must be filed within three years of the date of
entry of the non-Indian judgment.

Uniform Foreign Money Claims Act. As a general
rule, courts award money judgments in their own cur-
rencies. For many years, U5, courts were only able to

award judgments in dollars. This rule was rooted in
English law dating back several hondred years. How-
ever, it created some problems. If an international
contract called for payment in the year 2012 in Japa-
nese yen, and a judgment for a breach of the contract
is awarded in 2016 in dollars, fluctuations in currency
exchange rates may have distorted the value of the judg-
ment relative to the contract terms. One of the parties
may be greatly disadvantaged, while the other may
receive a windfall profit. The question of whether or
not a foreign money judgment can be awarded is, in the
United States, a matter of state law, not federal law. In
recent years, about half of the states have enacted the
Uniform Foreign Money Claims Act. This statute gives
state courts the authority to issue a judgment in a for-
eign currency. Some state courts have permitted foreign
money awards by judicial decision, acknowledging the
need to make the parties whole. Foreign money awards
have been available in Great Britain since 1975.

COMMERCIAL DISPUTES WITH
NATIONS

This chapter deals with commercial disputes between
private parties. Of course, governments, too, are play-
ers in commercial transactions because they are the
largest purchasers of goods and services in the world.
Resolving disputes with nations is quite a different mat-
ter. When governments act in their capacity as a sover-
eign, it is very difficult to bring them to answer in court.
When they act in a commercial capacity, it is easier.

Sovereign Immunity

Sovereignty is defined as the supreme and absolute
power that governs an independent state or nation. Of
course, in reality, sovereignty can have a range of mean-
ings. For example, in the United 5tates, sovereignty can
be shared between the federal government, the states,
and even Native American tribes. In Europe, some
national sovereignty had to be sacrificed by countries
that joined the European Union. For our purposes, we
should recognize that all independent countries are
equal with one another and that each has the exclusive
right over its citizens, its territory, all property within
that territory, and its internal affairs.

It follows that the doctrine of sovereign immunity
states that the courts of one country cannot hear cases
brought against the government of another country
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and that courts cannot involve themselves in the inter-
nal affairs of a foreign country. In English law this is
derived from the feudal notion that the "king can do
no wrong.” This principle was firmly established in
the United States in Schooner Exchange v. McFaddon,
11 115 116 (1812), in which an American merchant
ship was seized by Emperor Napoleon and pressed into
service with the French navy. When the ship docked
at Philadelphia, its original owners filed suit to have
it returned. The US. Supreme Court ruled that under
sovereign immunity, a warship of a foreign nation was
not subject to seizure by U.S. courts. Today, sovereign
immunity is recognized by most nations of the world
and defined by statute in many.

In the United States, the Foreign Sovereign Immuini-
ties Act of 1976 defines jurisdiction of US. courts over
foreign nations. This takes a somewhat restrictive view
of immunity by creating exceptions courts must con-
sider. These exceptions generally are waiver (by statute
or by agreement in a contract}; commercial activity;
certain violations of international law such as torture,
terrorism, and unlawful expropriation of private prop-
erty without payment of compensation; and lawsuits for
moncy damages for torts committed within the United
States. Examples might include a lawsuit by the victim
of state-sponsored terrorism or a lawsuit against a for-
eign government for negligence in the operation of a
motor vehicle within the United States.

Commercial Activity Exception. Sovereign immunity
protects foreign governments from suit when they are
acting as political entities. When foreign governments
or their agencies enter the commercial field, engaging
in business for profit, as would a private company, or
engaging in essentially private functions, they can be
sued in the courts of a foreign country. When agen-
cies of government buy and sell goods or services, they
become liable for damages for breach of contract. An
example is a contract between a private company in
the United States and a government-owned company
in China for the supply of raw materials. If the Chinese
government is acting as a private company in mining,
marketing, and selling raw materials, it is liable to suit
in the United 5tates {(assuming other jurisdictional
requirements are met) for delivering materials that do
not conform to the contract specifications.

Abstention Doctrines

There are three abstention doctrines worthy of mention
which may impact litigation with a foreign sovereign

Chapter 3: Resolving Internatiomal Commercial Disputes 79

or relating to an action taken by a foreign sovereign. In
cach of these circumstances, a ULS. court may refuse to
exercise jurisdiction.

Comity. Comity refers to the wilingness of one court
or department of government to respect the rules or
decisions of another or to grant it some privilege or
favor. International comity is a judicial doctrine, not an
international law, based on the desire for courtesy and
reciprocity between countries. It also serves to prevent
courts from embroiling themselves in matters of foreign
affairs and thereby helps to avoid diplomatic conflicts.
Comity allows the courts of one country to recognize
the laws and court decrees of another country or to
defer hearing a case that is more appropriate for hear-
ing in the courts of another country. Under comity, for
example, a court that otherwise might be entitled to
hear a case may allow it to be transferred to a court ina
foreign country with a greater interest in the case.
Assume, for example, there is a breach of contract for
the sale of goods between two parties, the buyer residing
in the United States and the seller in Japan. Assume that
the contract does not mention where disputes should
be resolved and that jurisdiction in the case would be
appropriate in the courts of either country. If the seller
files suit for payment in the courts of Japan, and sub-
sequently the buyer (not wanting to defend the case
in a foreign country) files suit in a U.S. court alleging
damages for defective goods, the US. court will likely
dismiss the case on the basis of comity to avoid a con-
flict with the courts of Japan. Now assume that the seller
wins a money judgment in [apanese courts, but the
buyer has no assets there to satisfy the judgment. The
seller can take the judgment to US. courts for enforce-
ment. (Keep in mind that US. courts will only enforce
civil judgments from countries that guarantee fair trials
and due process. ULS. courts will not enforce foreign tax
liens or verdicts in foreign criminal cases. )
Act of State. The act of state doctrine is a principle of
domestic law (not international law) that prohibits the
courts of one country from inguiring into the validity
of the legislative or executive acts of another country.
It was first announced in the United 5tates in the case
of Underhill v. Hernandez, 168 US. 250 (1897) where
it was held that ™ . . . [T]he courts of one country will
not sit in judgment on the acts of the government of
another done within its own territory. Redress of griev-
ances by reason of such acts must be obtained through
the means open to be availed of by sovereign powers as
between themselves”
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Many of the U5, cases discussing the Act of State
doctrine involve the confiscation of American-owned
property by foreign governments without the payment
of compensation, such as occurred with Fidel Castro’s
communist takeover of Cuba in 1959 and with the
Islamic revolution in lran in 1979. As a general rule, the
Act of State doctrine prohibits courts from embroiling
themselves in such politically charged issues. The doc-
trine is based on the idea that courts should not inter-
vene in matters of foreign affairs. These matters are best
left to the executive branch, which has the benefit of a
diplomatic corps, foreign embassies, and the ability to
talk directly to foreign governments. There is also the
practical reason that it may very well be impossible for
domestic courts to enforce their decisions against for-
eign governments, as it certainly would have been in the
case of both Cuba and Iran. In the latter case, a treaty
betwern the United States and Iran led to the creation of
an impartial tribunal in the Netherlands to resolve out-
standing claims between ULS. citizens and the Iranian
government. Courts in the United States, the United

Kingdom, Germany, France, Italy, Japan, and many
other countries recognize the Act of State doctrine.

Political Question Doctrine.  The political question
doctrine traces its origin to the US. Supreme Court’s
1803 opinion in Marbury v. Madison in which Chief Jus-
tice Marshall stated ~[gqjuestions, in their nature politi-
cal, or which are, by the constitution or laws submitted

1. Alternate dispute resolution usually offers a faster,
cheaper, and more efficient alternative to litigation.
Mediation is a voluntary, nonbinding conciliation
process. Arbitration is a more formalized process,
resulting in a binding award that courts in many
countries will enforce. The parties must agree to
arbitration, but once they do, they cannot withdraw.
Most commercial nations today have laws permit-
ting arbitration and recognizing arbitral awards.

2. Litigation is the final step in attempting to resolve
a dispute. It is in use more frequently in the United
States than in virtually any other country. Many lit-
igants from foreign countries seek ways for Ameri-
can courts to hear their cases. American juries are

to the execuotive, can never be made in this court” The
modern version of this doctrine requires courts to con-
sider six different factors before dismissing a lawsuit on
political question grounds. These factors are: (1) con-
stitutional commitment of the question to the executive
or legislative branch; (2) a lack of judicially manageable
and discoverable standards for resolving the question;
(3) the impossibility of resolving the question without
making a policy determination of a kind clearly for
nonjudicial determination; (4} the determination of the
question will result in the expression of lack of judicial
respect for the executive or legislative branches; (5) the
need for adherence to a previously made political deci-
sion; and (6) the potential for embarrassment of the
LL5. government by differing pronouncements of policy
by multiple branches of government.

CONCLUSION

When negotiating international transactions, the pru-
dent businessperson or lawyer will hope for the best
but always plan for the worst. Planning for disputes in
advance is a proper method of minimizing risk in a
transaction. This planning includes obtaining expert
legal advice in negotiating and drafting business con-
tracts. The importance of the contract cannot be over-
stated because if and when a dispute arises, the terms
of the contract provide the basis for dispute resolution.

known for giving larger verdicts, and punitive dam-
age awards are possible.

3. Jurisdiction is the power of a court to hear and
decide a case. In personam jurisdiction, or “juris-
diction over the person,” refers to the court’s power
over a certain individual or corporation. No court
can enter a judgment against an individual or cor-
porate defendant unless they have such jurisdic-
tion. When a defendant is not physically present
in the state, a court can obtain jurisdiction only
if the party has had sufficient minimum contacts
with the territory of the forum such that it is fair
for the defendant. The Internet is leading to new
jurisdictional issues.

Cogrymghl TTE Camgade Lemmang. A Righs Rosarsdd. May ned bl orpled, SCEnned, or mudiilased, i whalo ar i pet. WCK 02200200




116%

Page 81 0f636

g @m 0

4. Jurisdiction is often confused with the concept of

venue. Venue refers to the geographical location of a
court of competent jurisdiction where a case can be
heard.

. According to the legal doctrine of forum mon con-

vemiens, whenever a case can be properly heard in
the courts of more than one jurisdiction, it should
be heard in the jurisdiction that is most convenient.

. The term conflict of laws refers to the rules by which

courts determine which state or country’s laws will
apply to a case and how to reconcile differences
between laws. In breach of contract cases, in the
absence of an agreement by the parties, the law of
the jurisdiction that has the most significant rela-
tionship to the transaction and the parties usually
governs the contracts. The law of the place where
the injury or damage occurred usually governs tort
cases, although today many courts are adopting the
broader view that the law of the jurisdiction that has
the most significant relationship to the tort and to
the parties should govern liability.

. A forum selection clause is a provision in a contract

that fixes in advance the jurisdiction in which any

Chapter 3: Resolving International Commercial Disputes 81

1.

disputes will be litigated. A choice of law clause is a
contract provision that stipulates which country or
jurisdiction’s law will apply in interpreting the con-
tract or enforcing its terms.

- As a general rule, U.5. courts honor the judg-

ments of foreign countries when the require-
ments of comity are satisfied and when the
foreign judgment was rendered by an impar-
tial tribunal in a fashion that would not offend
American notions of fundamental fairness and
due process of law.

. Foreign courts often enforce judgments of U.S.

courts on the basis of reciprocity and comity in
countries where the defendant or its property can
be found. Some foreign courts have been known to
refuse to honor the judgments of ULS. courts where,
in the view of the foreign court, the amount of
muoney awarded was excessive.

Commercial disputes with foreign sovereigns pres-
ent many difficulties including barriers to the initi-
ation of litigation. These barriers include sovereign
immunity, comity, the act of state doctrine, and the
political question doctrine.

alternative dispute resolution (ADR) 58 subject matter jurisdiction 62 conflict of laws 73

mediation 58 diversity jurisdiction 63 tort actions 75

arbitration 58 in personam jurisdiction 63 choice of law dauses 75
arbitration rules 59 letter rogatory 69 Full Faith and Credit Clause 77
litigation 62 venue 69 sovercign immunity 78
jurisdiction 62 forum non conveniens 69 comity 79

territorial jurisdiction 62 forum selection clause 70 act of state doctrine 79

in rem jurisdiction 62 diversity of citizenship 73 political question doctrine 80

L. Explain the concepts of jurisdiction and minimum con-
tacts. What application do they have in international
disputes?

2. Naoko Ohno, a Japanese citizen, obtained a $1.2 million

judgment was a transfer of money by Ohno to the church
allegedly as a result of undue pressure. The judgment was
affirmed on appeal by the Toloyoe High Court. Ohno then
initiated an action seeking recognition and enforcement

tort judgment against the Saints of Glory Church, a Cal-
ifornia corporation, and its pastor Yuko Yasuma, a Cali-
fornia resident, in Tokyo District Court. The basis for the

of the judgment under Californias Uniform Foreign-
Country Money Judgments Recognition Act. The church
and Yasuma objected to recognition and contended that
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the judgment imposed liability for its religious teachings
in violation of its constitutional right to free exercise of
religion. As a result, the church and Yasuma argued that
the Japanese judgment was not entitled to recognition
or enforcement under California law as it was repugnant
to public policy. The district court granted judgment in
Ohno's favor, and the church and Yasuma appealed. How
should the court of appeals decide this case? Is recogni-
tion of the Japanese judgment “repugnant™? Do judg-
ments resulting from cases concerning religious disputes
violate public policy such that the results should not be
recognized and enforced? Why ar why not? Oiao v
Yasurna, 723 F3d 984 (9th Cir. 2013).

. Two teenagers residing in North Carolina were fatally

injured when the bus upon which they were riding aver-
tumed on a readway outside of Paris, France. The parents
of the decedents brought a lawsuit in North Carolina state
court against Goodyear Tire and Rubber Company and
its subsidiaries based in Luxembourg, Turkey and France
alleging that the accident was caused by negligent design
and production of the bus tires. The subsidiaries mowved
to dismiss for lack of personal jurisdiction. The plaintiffs
alleged that North Carolina courts had personal juris-
diction due to the fact that the subsidiaries placed their
tires into the stream of commerce and some of these tires
ended up in North Carolina. The subsidiaries alleged that
there was no personal jurisdiction as the mere placement
of a product in the stream of commerce is an insufficient
basis for the assertion of personal jurisdiction especially
when the accident had no connection with the forum
other than the residence of the decedents. Additionally,
the mere placement of tires into the stream of commerce
did not constitute a continuous and systematic presence in
Morth Carolina as to subject the subsidiaries to personal
jurisdiction. The North Carolina state courts disagreed
and exercised personal jurisdiction over the subsidiaries.
The subsidiaries appealed to the US. Supreme Court. Do
the Morth Carolina courts have personal jurisdiction over
Goodyears foreign subsidiaries arising from the accident
in France? Goodyear Dunlop Tires Operations, S.A. v
Brown, 131 5 Cr 2846 (2011}

4. Nicastro was severely injured at his workplace in New

Jersey by an industrial metal shearing machine man-
ufactured by J. McIntyre Machinery, Ltd., an English
company. Nicastro filed a product liability claim against
MclIntyre in New Jersey state court. McIntyre denied that
the New Jersey state courts had personal jurisdiction. The
machinery in question was manofactured in England and
was not directly sold to Nicastros employer in New Jersey.
McIntyre had no office, did not pay taxes, own property,
advertise, or maintain employees in New Jersey. Although
McIntyre had a US. distributor for its products and sent
its employees to the United States to attend trade shows,

its only contact with New Jersey was the presence of the
metal shearing machine at Nicastros workplace. The New
Jersey Supreme Court disagreed with McIntyres conten-
tions and held that state courts could exercise personal
jurisdiction with respect to Nicastros claim. McIntyre
appealed this decision to the US. Supreme Court. Do the
New Jersey courts have personal jurisdiction over McIn-
tyre arising from Nicastros injuries? [ MeIntyre Machin-
ery, Ltd v Nicastro, 131 5. Cr. 2780 (2011).

5. Why do so many litigants, “like moths to a lame.” want to

litigate in the United States?

6. Seung was a passenger on the M/S Paul Gauguin cruise

ship owned by Regent Seven Seas Cruises. The cruise ship
operated exclusively in French Polynesia. Seungs ticket
contained a forum selection clanse that designated Paris,
France, as the sole location for any lawsuit that might be
filed arising from passenger injuries on cruises that did
not include a US. port. Seung was injured on her cruise
and filed a lawsuit in the US. District Court for the South-
ern District of Florida. Regent Seven Seas Cruises moved
to dismiss the lawsuit on the basis of the forum selection
clause. Seung claimed that the clanse violated US. public
policy, was unfair and unreasonshle as she was financially
and medically unable to bring a lawsuit in Paris, and that
Paris was a “remote alien forum”™ designated for the sole
purpose of discouraging passengers from bringing legiti-
mate claims. The district court disagreed with Seung and
dismissed her lawsuit. Seung appealed to the ULS. Court
of Appeals for the Eleventh Circuit. Is the forum selection
clause as drafted enforceable against Seung such as to bar
her lawsuit in the United States? Why or why not? Seung
v. Regent Seven Seas Crudses, Inc,, 2010 US. App. LEXIS
E749 (1 1th Cir 2000).

. The Uniform Foreign Money Judgments Recognition

Act of 1962 and the Uniform Foreign-Country Money
Judgments Recognition Act of 2005 do not mention any
requirement of reciprocity. However, several states will
not recognize foreign judgments without assurance that
judgments entered in their courts will be enforced over-
seas. Criticism of such a requirement has focused on the
absence of reciprocity in English common law and US.
statutes and common law, the holding of the interests of
private litigants hostage to the government’s interest in
promoting reciprocity, and the gridiock that results as
the United States and foreign states refuse to recognize
one another’s judgments due to failure to reciprocate.
Should recognition of foreign judgments in U5, state
courts be subject to a reciprocity requirement? Why or

why not?

. Michael Ghannoum, a resident of Texas, was hired

to work as a pilot for Qatar Airways. Qatar Airways is
entirely owned by the government of Qatar. Ghannoum'’s
employment was based in Cpatar, where he resided under
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a Qatan resident permit. Clatar Airways' chief executive
officer Akbar Al Baker allegedly terminated Ghannoum
without canse and refused to pay Ghannoum for one
month's work. Qatar Airways subsequently cancelled
Ghannoum’s residency permit which prevented him
from leaving the country to interview for jobs with other
airlines. Ghannoum was subsequently deported from
Qatar and was unable to return to the country for two
to four years. Ghannoum filed a lawsuit against Qatar
Airways for tortious interference with prospective rela-
tions, intentional infliction of emotional distress, inva-
sion of privacy, and defamation. Catar Alrways moved
to dismiss on the basis of forum non conveniens, con-
tending that Qatar was a more convenient forum for the
resolution of the daims. Qatar Airways conceded that
Qatar would not be an adequate and available forum if
Ghannoum was not permitted to reenter Qatar. How-
ever, Qatar Airways promised the court that it would
do everything within its power to facilitate Ghannoum's
reentry into Catar to allow him to file and pursue his
claims there. Under the circumstances, is Qatar an ade-
quate alternative forum? What are the private and public
interest factors at stake? How do these factors balance in
this case? Ghammount v. Qatar Afrways, 2014 WL 4354436
{S.D. Tex. Sept. 2, 2014).

. You are CEO of a large publicly traded company. You

are negotiating several contracts with foreign govern-
ments in Vietnam, India, and Brazil to provide hard-
ware and software to government agencies. Are you
interested in including an arbitration clause in the
contract? What are the pluses and minuses of such a
clause? What alternatives do you have? How does your
plan change, if at all, if you are dealing with multiple
corporations in the same countries? What if you are
dealing with one corporation in the United Kingdom
and one in New York? Discuss how these variables may
affect your decision.

2. You have started a small high-tech company in New York.

a.  You are running an informational website. Customers
must call your 800 number to place an order. A cus-
tomer in Alaska is very unhappy with your product.
Can he or she successfully sue you in Alaska?

b. You decide you want to be clear in all your future
dealings, so you insert a forum selection clause
in all of your contracts with vour customers that

Chapter 3: Resolving International Commercial Disputes 83

9. Pebble Beach Company (Pebble Beach) is a well-known

golf course and resort located in Monterey County, Cali-
fornia. The golf resort has used “Pebble Beach” as its trade
name since 1956. Pebble Beach operates a website located
at www. pebblebeach.com. Caddy ran a three-room bed
and breakfast, restanrant, and bar located in southern
England. The name of Caddy’s operation was “Pebble
Beach™ Caddy advertised his services, which did not
include a golf course, at his website, www.pebblebeach-ulc
com. Caddy’s website included information about the
accommodations he provided, incleding lodging rates in
pounds sterling, a menu, and a wine list. The website did
not have a reservation system and did not allow potential
guests to book rooms or pay for services online. Visitors
to the website who had questions about Caddy’s services
were required to fill out an online inguiry form. Pebble
Beach sued Caddy for infringement of its “Pebble Beach™
trademark in federal court in California. Caddy moved
to dismiss the complaint for lack of personal jurisdiction.
The district court granted Caddy’s motion, and Pebble
Beach appealed. May Caddy’s website serve as the basis
for personal jurisdiction in California? How should the
appellate court classify Caddy's website? What did the
court of appeals decide? Pebble Beach Co. v Caddy, 453
E3d 1151 (9th Cir. 2006).

stipulates arbitration in New York under the rules of
the American Arbitration Association. Would this be
enforceable?

. What if the forum selection clapse stated that all dis-
putes would be heard in Tibet?

d. ‘What ramifications are there to changing your web-
site and making it more interactive so that people can
place orders there?

& What J.f}'nur competitor is using your trade secrets
and your patenis without your permission or pay-
ment? Would you be interested in arbitrating this dis-
pute? Explain.

f What difference would it make if your competitor
were a Dutch company?

g- The CEO has asked you to outline a comprehensive
strategy to deal with customers, suppliers, and citizen
groups complaining about a myriad of issues as well
as employee complaints (both domestic and foreign).
Prepare a short memo addressing key principles,
major concerns, and suggested actions.
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84 Part I: The Legal Environment of International Business.

The Bhopal disaster litigation presented the anomaly of
Indian plaintiffs seeking to maintain their lawsuit in the
United States on the basis of the inadequacy of the Indian
legal system, while a US. company sought to have the case
heard in India. Union Carbide was ultimately successful in
having the US. case dismissed in favor of litigation in India.
Although the subsequent $470 million settlement sounds very
large, the ultimate breakdown was approximately S600 for
each injured person and $3,000 for each fatality. Union Car-
bide’s legal strategy of forcing the litigation to proceed in India
where it could be settled for much less than a US. jury may
have awarded was very successful.

But was it ethical? The answer may depend on the ethical
theory one applies to the guestion. For example, teleological
frameworks focosing on the consequences of one's actions
lead to mixed results. One such framework, ethical egoism,
recognizes that people act in their own self-interest and thus
a person should act in a manner that best promotes his or her
interests unless the net result will generate negative rather
than positive results. Union Carbide clearly acted in its own
self-interest in forcing the litigation to India, but the net result
was a significant financial undervaluation of the victims” lives.
Another theory within the telealogical framework is moral
refativism, which focuses on determining what is right behav-
jor based on the time and place of the circumstances. Were
the terms of the settlement proper given the location of the
catastrophe and the financial circumstances of the largely
poor and undereducated victims of the gas leak? Finally, util-
itarianism focuses on whether an individuals action adds to
the overall utility of the community. Ethical conduct is that
which is likely to produce the greatest overall good not just
fior the decider but for all persons who will be affected by the
decision. The financial well-being of the victims may have

been enhanced had the litigation been permiited to proceed
in the United States, although it is equally possible that this
well-being would have been diminished by procedural delays
and appeals. However, if one determines that the greater
good resides with those interested in the continued financial
well-being of Union Carbide, then the outcome was ethically
defensible.

By contrast, deontological frameworks focus on duties
rather than outcomes. For example, Immanuel Kant’s Categor-
ical Imperative provides that *[o]ne ought to act such that the
principle of one’s act could become a universal law of human
action in a world in which one would hope to live™ and that
“[o]ne ought to treat others as having intrinsic value in them-
selves, and not merely as a means to achieve an end” Would
anyone want Union Carbide’s conduct in the Bhopal disaster
litigation to become an example for companies confronted
with similar catastrophes in the future? Was the settlement
simply a means of preserving the company’s assets and share-
holder value at the victims' expense?

The theory of comtractarianism holds that membership in
society is imbued with certain duties and responsibilities and
that rational people will always select the course of action that
is the fairest and most equitable resolution of a dilernma with-
out regard for personal consequences. Did Union Carbide
abide by its duties and responsibilities to the community in
Bhopal, especially given the lethal nature of the products it
was producing and the large information gap between itself
and the people living close to the plant? Did Union Carbide
choose the fairest and most equitable resolution of the lit-
igation without regard for consequences? As a profit-driven
entity, should it have made such a choice? Is contractarianism
unrealistic given that inequality is a fact of life?

What conclusions do you reach and why?
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arly in this book we said that the management of international
busiress is the management of risk. Nowhere is this adage more
relavant than in International Sales, Credits, and the Commercial

Iransaction. Imemational business lore & fillad with stories abouwt =all-
ers wha shipped goods ta buyers on the othar side of the world, an the
basiz of a written comtract, only to find that the buyer has refusad to
taks dedivery or has vanishad. The risk is agually as great to the unsus-
pecting baryer who pays in advance, only to find that the seller has delne-
ered an ocean contamer filled with warlhless merchandise. The nsks do
not end there. Almost daily, there are reports of camo being damaged by
weathar, spoilage, contamination with salt water or chemacals, infesta-
tion, inadequate packing, and more. i is not uncommen for caego vessels
to go dawn in storms or to num aground as & result of srors in nevga-
tion. Modemn day pirates still plow the high seas and dangarous inland
wateraeys, kidnapping crews, plundering cargo, and seizing entire ships
for ransom. These are only a few exemplas of the transaction risks inher-
ent im an imtarnatianal sale. In this part of the book, we hopa to expose
readers io the risks of the international sale, and to suggest mathads
for dealing with such risks. |n doing s0, we explore traditional business
|z topics: contracts, sales, commercial law, bank collections, letters of
credit, aviation and maritime law, and manne insuranca.

Ini this area, the law is derived from both national and interna-
tional law. This includes many intemationzl comventions, national
statutes, and the decisions of national courts. The court decisions
appaaning in this section e composad of both "landmark” cases that
explain longstanding and widely eccepted leged principles and those
that illustrate common probdems faced in intemational business.
some of the landmark decizions are rooted im the English faw
merchart of hundreds of years ago, or sarly maritime law, although
nana in this taxt is so odd.

In Chapter &, fhe Formation and Performance of Canfracis for the
Sale of Goods, wea will shudy basic principles of intermational sales law
unider the Comvention on Contracts for the Infemalional Sale of Goods.
This is tha first widaly accapted body of infernational sales law, n foce

in aver Bl nations, governing two-thinds of world trade in goods. Tha
chapter discusses tha validity and formation of contracts, thear imterpre-
tation and pesformance, remedies for beeach, and whether or not evants
beyond the control of the parties [s.g.. a fire, storm, ar terrorist ac) will
Emruss parformanca.

In Chapter 5, The Documentary Sale and Tarme of Trade, we cover
two important transaction risks fzcing the buyer and seller in an inter-
national zale—the sallar's cradit risk and the buyers delivery nsie. We
emamina tha use of the documentary zale as a secure paymant method
and the role of the bill of lading and other negotiable transport docy-
ments in facilitating the exchange of goods and monsy eooss mterna-
tional borders. We will 2lso look at the importance of trade terms in
tha contract &= a means of allocating, as batween buyer and seller, tha
respansibility for arranging the intemational transpartation of poods, as
well as for allocating the risk of loss or damage to the goods while in
trarsit. We will also see the crucial role that ocean carmiers and intema-
tional banks play in fzcilitating the international sala.

Chapter b, Legal lssues i ifemational Transporiaiion, desls with
importani areas of aviation and maritima law. Tha first portion of the
chapter covers the lishility of air camiers for damage or loss to cargo and
for bapgege daims and bodily imjuries to passengers. Mext, the chapter
covers the liahility of ocaan camiers for damage or loss to cargo a1 sea,
as well as important legal issues affecting maring insurance policies.
Mo area of intemational business engendars as much litigation in the
courts as the carmiaga of goods. This is @ fascinating and important area
of study.

In Chapter 7, Bank Colleciions, Tieds Fnancs, and Lertars of Credlt,
we build on the material presanted in Chapter 5. The chapter gives an
owariEw of tha law of negatiable instruments in the comtext of interna-
tional trade and discusses issues related to trade finance. Although the
bank Ietier of credit is in wide use in intemationz| frade, it is not well
undarsiood by most businasspeople. Therefone, we devote considerabls
time to following & typical letier of credit transaction and to undesstand-
ing both the lewr and practice of documentary letters of credit.

B5
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The Formation and Performance
of Contracts for the Sale of Goods

INTRODUCTIONTO
CONTRACTS FORTHE
INTERNATIONAL SALE OF
GOODS

The sales contract is universally recognized as the legal
mechanism for conducting trade in goods. The con-
tract for purchase and sale embodies the agreement
of the parties, the buyer and seller. It expresses their
intention to be bound by the contract’s terms, commits
them to perform their part of the bargain, and makes
them responsibie for breach of contract if they do not.
The sales contract is essential because it sets out rights
and liabilities that may extend well into the future. Any
agreement to buy and sell goods, especially an interna-
tional one, usually takes some time to perform. If buyer
and seller could do all that was required at the moment
the agreement was reached, or if every seller handed
over the goods at the moment the purchase price was
paid, there would be far less need for a detailed sales
contract. In the real world, however, the nsks are usu-
ally too great to begin performance without first reach-
ing an agreement on all essential terms, especially when
the contract extends well into the future.

The contract allows buyer and seller to agree on all
essential terms in advance, and to begin performance,
knowing there is an understanding of their rights and
obligations. It might call for shipment at a future date,
or for several shipments to be made over many years.
The seller might need time to secure raw materials, or
to gear up for the engineering and design phase, and for
manufacturing. The buyer may want to arrange advance
financing for the purchase, to plan future deliveries to
meet production schedules, do advance marketing, or
plan the introduction of new products. Whatever the
case, both buyer and seller can proceed with some con-
fidence, knowing their contract is sealed.

1]

Druring the negotiating process the parties can tend
to the details of the contract, air their concerns, and
negotiate an agreement on all the terms important
to them. After all, there are more details to consider
besides quantity and price. There are payment terms,
shipping and insurance arrangements, specifications
and warranties, remedies on default, and more. There
is the question of who will bear the risk of loss if the
goods are destroyed in transit. Hopefully, everything
will go well and neither party will ever have to pull out
the document and read its fine print. Yet if performance
breaks down, and a dispute arises, that is the first thing
the parties and their attorneys will do. If the case pro-
ceeds to litigation and a court or arbitrator must resolve
their dispute, they will look to the governing law of sales
to interpret and enforce the contract.

CULTURAL INFLUENCES ON
CONTRACT NEGOTIATIONS

An important factor to keep in mind throughout this
chapter is the influence of culture upon contract nego-
tiations. Americans tend to approach contract negoti-
ations in an aggressive, adversarial manner and often
view negotiations as a win-lose proposition. Similarly,
LLS5. lawyers, who are accustomed to practicing in a
highly litigious society, press for every legal advantage.
They draft their contracts in calculated, technical, and
detailed language, setting forth exactly how the parties
are to perform and what their legal rights are if the deal

Negotiating Conltracts in Japan

By contrast, contract negotiations in many countries
take a much different form. Japan presents perhaps the
best example. Three aspects of Japanese culture and
ancient Confucian thinking tremendously influence
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the role of a contract in Japanese society. First, every
person must strive to maintain harmony and accord
in society. Second, the maintenance of harmony and
the importance placed on personal dignity stress the
importance of not causing others to "lose face” or
become embarrassed. Third, Japanese culture attaches
the utmost importance to the social group to which
one belongs, particularly to one’s school or com-
pany. Thus, group loyalty and the desire for group
harmony and consensus may characterize Japanese
businesspeople.

These attributes affect the Japanese view of con-
tractual relationships. A contract is a relationship, and
as much a social one as a business one. Instead of the
combative approach of US. lawyers, Japanese nego-
tiators view the contract as an expression of a com-
mon goal and of a desire for a long-lasting business
relationship.

These cultural and societal influences affect the
manner in which contracts are negotiated and drafted.
Japanese firms normally prefer that lawyers not be
involved in negotiating, because they feel that law-
yers interfere with the parties’ concentration on their
mutual business interests. Western negotiators also
must remember that they must never put the other
parties in a sitoation in which losing face is the only
outcome such as making demands without offering
something in exchange.

In addition, a Western company must be prepared to
carry out negotiations for an extended period. In many
cases, the Japanese firm will require a long time to reach
a group consensus before a decision can be made. The
L5, managers may not realize that, while they have the
authority to bind their firm to the agreement, the for-
eign negotiator may require approval from superiors or
from a working group. When doing business in Asia,
the watchwords are not only “trust” and “respect” but
“patience” as well.

When the contract is finally put into writing, it is
typically short and written in little detail. Thas is con-
sidered necessary because a long-term relationship
requires a flexible agreement, and one that the parties
can easily modify in the future.

These attitudes also affect the manner in which con-
tract disputes are resolved. Japanese contracts might
state that, in the event of a dispute, “"the parties will
resolve their disagreement harmoniously and in mutual

consultation with each other” If a dispute arises, it is

more likely to be settled through private conciliation.
Litigation is to be avoided if at all possible.

THE LAW OF SALES

The Origin of Modern Sales Law

Sales law, or the law of sales, is generally that body of
law which governs contracts for the present or future
sale of goods. In most countries, the term sale means
a transfer of the ownership and possession of tangible
goods (sometimes referred to simply as “things which
are movable” or “tangible personal property™) from
seller to buyer in return for a price or monetary pay-
ment. The “law of sales™ does not apply to contracts
for the sale of real estate or intangibles, such as stocks,
bonds, patents, copyrights, and trademarks. It does not
apply to contracts of employment, of insurance, or to

the provision of services. The reason for the distine-
tion, as we will see, is that sales law developed out of the

practices of merchants and traders who dealt in goods.
Generally speaking, courts look to the governing sales
law to determine whether a valid and enforceable agree-
ment exists, how to interpret contractual provisions,
what remedies are available in the event of a breach, and
what damages can be awarded. Sales law is a subcate-
gory of both contract law and commercial law. Today,
the sales law of most nations can be found in mod-
ern statutes, or codes, supplemented by extensive case
decisions. Surprisingly, many countries, particularly
developing countries, have newly enacted sales codes
that have only recently replaced outdated codes from
the nineteenth and early twentieth centuries. Examples
include several Latin American countries and China.

The Law Merchant and English Sales Law. In the
twelfth century, medieval Europe experienced a renais-
sance of trade and commerce. Merchants met at trade
fairs and city markets to exchange goods such as wool,
salted fish, cotton cloth, wine, fruit, and oils. Trade
routes to the East were opening, with access to silk and
spices. Rudimentary banking systems were founded
so that money could be used as payment in long-dis-
tance transactions. Owver time, the merchants developed
a set of customs for exchanging goods for money—

an unwritten code that protected their words, gave

them the benefit of their bargains, and helped foster
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838 Part 2: International Sales, Credits, and the Commercial Transaction

commerce and trade. These customs became known
as the lex mercatoria or law merchant, and they were
“enforced” by the merchants themselves.

In the centuries to follow, the local courts in both
England and continental Europe recognized the law
merchant and used juries made up of other merchants to
decide cases. As trade spanned greater distances, mer-
chants took on greater risks, and transactions required
more complex legal rules. In England, by the eighteenth
century, the law merchant became a part of the common
law when noted English jurist Lord Mansfield ruled that
it was up to the English courts to say what the law mer-
chant was and not merely what merchants thought it to
be. In continental Europe, the law merchant gave way
early on to more formal legal codes enacted by legisla-
tures in the nineteenth century, based on legal concepts
dating to the Roman period.

More than a hundred years after the merger of the
law merchant with the common law, England enacted
the English Sale of Goods Act of 1894, which codified
many customary rules and adapted the common law
to business needs of the time. The 1894 act and sub-
sequent legislation were consolidated into the United
Kingdom Sale of Goods Act of 197%. English sales law
was transplanted to most of England’s colonies and
remains a strong infloence around the world to this
day. Virtually all common law nations today have
modern commercial codes and extensive case law
governing the sale of goods. Canadian sales law, for
example, borrows principles from both the English
common law and from the US. Uniform Commercial

Code (UCC).

The U.S. Uniform Commercial Code. In the United
States, the law of sales was originally drawn from the
English common law of contracts and the law mer-
chant. In 1906, the Uniform Sales Act, codifying the law
of sales, was passed in many ULS. states. (It is no longer
in effect.) As the business world became more complex,
and with the dawn of air travel and worldwide com-
munications, there was a need for a clearer set of mod-
ern rules. This led to the creation of the UCC in 1951,
which has become the primary boady of commercial
law for domestic transactions in the United States. The
UCC has been adopted (with some minor differences)
in each of the 50 states plus the District of Columbaa.
Louisiana has not adopted UCC Article 2 on the sale
of goods, preferring to follow the rules in its French-
influenced civil code. The UCC covers many areas of

commercial law;, including bank deposits and negotiable
instruments as well as the sale of goods, and makes the
law uniform throughout the United States. Common
law controls contracts not governed by the UCC, such
as contracts for employment, insurance, and services,
the transfer of intellectual property rights, and sales of

real property.

National Differences in Sales Law. In an international
contract for the sale of goods, at least one party is likely
to have its rights decided under the law of a foreign coun-
try. In Chapter 3, we learned that “conflict of laws™ rules
determine the country in which a breach of contract
case will be heard, and under which country’s law will
the case be decided. In the absence of a “choice of law™
provision in a contract, a court must determine which
law will govern—and that could be the law of the coun-
try where the contract was made, where it was to be per-
formed, where the goods were to be delivered, where the
subject matter is located, where either party resides or
has its principal place of business, or in some other coun-
try with a close connection to the contract. This could
lead to some surprising results. Different countries, even
with modern codes, often have different rules for inter-
preting contracts, for remedies and awarding damages,
or even for determining if a contract exists at all, This is
especially true when buyer and seller come from coun-
tries with different legal systems—common law, civil
law, or Islamic law. No international businessperson or
attorney can possibly know all the laws of every country
in which they do business. Attorneys may feel uncertain
about negotiating and drafting contracts for their clients
that would be governed by foreign codes that are unfa-
miliar or that are available only in a foreign language. If
they do not have foreign legal experience, have not read
the foreign case law, and do not have the advice of for-
eign counsel, then it becomes very difficult for them to
advise their clients on the legal ramifications of a con-
tract. Of course, the parties are free to negotiate and
agree on their choice of national law. However, while it
may seem like a freely bargained agreement, the choice
is usually that of the party with the greatest bargaining
power. It is this unpredictability of foreign law that is
the unknown factor in contracting, and that can lead to
a tremendous uncertainty in buying and selling goods
across national borders.

The ability to predict what will happen in the event
of a breach of contract is essential to commerce. For
centuries, legal scholars and lawmakers everywhere
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have realized that no nation can be open for business
with the rest of the world without a stable and predict-
able body of sales law. No nation can expect to attract
foreign traders and firms without a modern body of
governing law to protect the contract rights of both its
own citizens and foreigners alike.

The Unification of Sales Law. The history of legal
development in many nations has often coincided with
its history of opening to the world through foreign trade.
As trade expanded, and as foreign merchants came to
trade, so did nations require a more universally accepted
set of laws. English common law spread through the cardy
British Empire, including the American colonies. Civil
law and Napoleonic codes spread through Europe, Latin
America, Japan, and even China. This gradual process
certainly unified laws, one country at a time. However, as
the twentieth century brought the world closer together,
there were calls for more organized efforts at unifying the
sales laws of diverse couniries around the world.

The process of making national laws more uni-
form is known as the unification of law. The unifica-
tion of modern sales law has been ongping since the
early part of the last century. Early efforts were made
by the League of Nations, and by private organizations
and law societies, although those largely turmed out to
be unsuccessful. In 1966, the United Nations created a
new organization responsible for unifying trade law, the
Uniited Nations Commission on International Trade Law,
or UNCITRAL. UNCITRALs work led to a very suc-
cessful effort in unifying the law applicable to the inter-
national sale of goods and the adoption in 1980 of the
United Nations Convention on Contracts for the Inter-
national Sale of Goods, or CISG. The CISG now forms
the basis for a widely accepted body of international
sales law, now implemented into the national codes
and statutes of more than 80 nations, including the
United States and its largest trading partners—Canada,
Mexico, China, and most of Europe. The great feat of
UNCITRAL in creating the CISG was that it was able
to bring together legal scholars from all regions of the
world, representing diverse legal systems. It was able to
develop a code acceptable to the common law countries
and civil law countries, including both developed and
developing countries as well as the socialist countries of
the time. The CISG is the primary subject of this chap-
ter. We will look at contract formation, interpretation,
warranties, rights and remedies on default, excuses for
nonperformance, and more.

THE CONVENTION ON
CONTRACTS FORTHE
INTERNATIONAL SALE OF
GOODS (CISG)

Throughout most of the twentieth century, interna-
tional legal scholars envisioned a near-universally

accepted, uniform law of sales. In 1980, that work
came to fruition in the form of the CISG. It was
drafted by representatives from many different coun-
tries at meetings that took place over many years
around the world.

The CISG 15 now in effect in over 80 countries that
account for more than two-thirds of all world trade.
It was ratified by the U.S. Senate and became effective
in the United States in 1988, The CISG is effective for
trade within North America, as it has also been ratified
by Canada and Mexico. It has also displaced the Chi-
nese law of contracts for international sales. Interest-
ingly, the United Kingdom, which is so firmly rooted in
common law traditions, has not adopted the CISG. As
of 2016, it has been adopted by the countries shown in
Exhibat 4.1. Translations are available in the official lan-
guages of the United Nations (Arabic, Chinese, English,
French, Russian, and Spanish) and in many others. An
edited copy of the CISG appears in the appendix of this
book, and you are encouraged to refer to it often while
reading this chapter.

This chapter examines the following aspects of the
CISG: (1) its applicability to international sales; (2)
rules of contract formation, validity, and interpretation;
(3) performance and nonperformance by the parties;
(4) remedies and damages for breach of contract; and

(3) excuses for nonperformance of a contract

Applicability of the CISG to
International Sales

The CISG applies if the following conditions are met:

I. The contract is for the commercial sale of goods
(the CISG does not define the term “goods™).

2. It is between parties whose places of business are
in different countries (nationality or citizenship of
individuals is not a determining factor).

3. The parties’ places of business are located in coun-
tries that have ratified the Convention.
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Countries that Have Ratified or Acceded to the CIS0:

T

Bosnia and Herzegovina

FRFERIE{T

Czech Republic

i
!

El Salvador

T

leeland

YEES

Eyrgyzstan
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Assume that a dispute arises over a contract between
a buyer whose business is located in the United States
and a seller whose business is located in France. Regard-
less of who initiates the lawsuit or whether it is brought
in the United States or France, if no choice of law provi-
sion specifies otherwise, their rights will be determined
by the CISG—not by the UCC or the French Civil Code.
Similarly, if the same dispute arises between a U5,
buyer and an English seller whose business is located
in the United Kingdom, and there is no choice of law
provision in the contract, the applicable law is likely to
be that of the country with the closest connection to
the contract. Here, one of the parties is not located in
a country that has ratified the Convention—the United
Kingdom. Now take another, perhaps more important,
example. Assume that American and Chinese firms are
in the process of negotiating a contract, but that neither
will agree to have a dispute heard under the others law
(assume they disagree on the forum as well). There is
no arbitration provision. The CISG provides a solution:
The contract can be drafted to call for any dispute to
be brought before the courts of Hong Kong and to be
decided according to the CISG, thus providing a neutral
forum and a neutral law.

In the United States, the UCC will continue to apply
to purely domestic sales and to sales between firms
located in the United States and countries that have not
ratified the CISG.

Place of Business Requiremeni. [n the case of buy-
ers or sellers with places of business in more than one
country, such as multinational corporations, “place of
business” would be considered to be the country that
has the closest relation to the contract and where it will
be performed. This could mean, at least theoretically,
that if two American companies negotiated a contract
entirely within the United States, but one of them had
a place of business outside of the United States and the
contract was to be performed outside the United States
{e.g.. the contract called for delivery of the goods to a
point outside the United States), then the CISG might
govern the transaction.

Choice of Law Provisions. Despite the widespread
acceptance of the CI5(G, many attorneys recommend
that their dients negotiate a choice of law provision call-
ing for the resolution of disputes according to their own
national laws. Many U.S._ lawyers prefer to have the more
familiar UCC govern their clients’ contracts. Article 6 of
the CISG allows parties to “exclude the application of
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this Convention . . . or vary from any of its provisions.”
This is often called the "opting out™ provisions of the
CISG. Any attempt to “opt out” must be stated in clear
and unequivocal language and should only be done by
attorneys experienced with the CISG.

The following case, [ts Infoxicating, Inc. v. Maritim
Hotelgesellschaft, mbH, discusses two important points:
the ability of the parties to "opt out” of the CISG by
using a choice of law clause and the effect of the CISG
on international contracts.

it's Intoxicating, Inc. v. Maritim Hotelgesellschaft mbH

2 e i
BACKGROUND AND FACTS

Plaintiff it's Intoxicating Inc. is a Pennsylvania corpo-
ration that manufactures and distributes cosmetic
products to various retailers. Defendant Maritim
Hotelgesellschaft is a German company which owns
hotels throughout Germany. Zimmer is an individ-
ual livimg im Berlin, Germany, and s an employee of
Maritim who was delegsted the suthority to purchase
beauty products on behalf of Maritim.

In October 2007 Zimmer informed t's Intoxicating
that Maritirn wished to buy itz products for use in 38 of
its hotels. kt's Intoxicating sent via e-mail a document
titled * Coanditions of Sale” a propozed agreament pu-
porting to govern various collateral aspects of the par
tiea’ developing relationahip. That document stated:

Thiz agreement will be governed by and construsd
in accordance with the laws of the state al Pennsyl-
wania, United States of America. The parties hereto
heraby consent 1o the sxclusive [urisdiction and
vanue of the United States Disirict Court lor Luzems
County for any asction thal may be browghl B con-
nection with this agreement andfor from the wss ol
the Aromapra software andlar from the use of the

Aromapothecary products.

Maritim subseguently sent purchase orders to lt's
Intoxicating in January 2008, It's Intoxicating shipped
441 cartons of beauty products to Maritim's hotel in
Dusseldorf, Germamny, which were accepted by Marition.
The purchase price was 5181,54780 of which Maritim
paid §73,724.85. Howewver, in May 2008, Maritim began
1o run into problems selling It's Intoxicating’s beauty
producta. By April 2008, It's Intoxicating still had not
recaived the balance due and filed suit against Maritim.
Maritim filed a motion to dismiss contending that the
parties had never created a binding contract.

MANNION, DISTRICT COURT JUDGE
Az a preliminary matter, because Maritim is & foreign
corporation and Zimemer is a resident of & foreign coun-

try, the court must consider whether the United Mations
Convention on Contracts for the International Sale of

Goods applies to the contract in this case, thereby pre-
empting Penneylvania law.

A T e e e R,

The CISG is a "self-executing treaty with the pre-
emptive force of federal law,” which "applies to con-
tracts for the sele of goods between parties whose
places of business are in different States . . . when
the States are contracting States” American Mint LLC
wv. GOSoftware, Inc, 05-CV-650, 2006 LS. Dist. LEXIS
45003 (M.D Pa. 2006). The parties to a contract may
agree to apply a signatory’s domestic law, but only by
affirmatively opting-out of the CISG. Therafore, a cholce
of law provigion, to be effective, must not only select
the law that will apply but affirmatively state that the
CI5G will mot apply to the contract.

Here, defendants’ place of business is Garmany
and pleintiff's is the United States, both countries that
are signatories of the CISG. Furthermore, because of
the parties extensive communications prior to Defan-
dant’s first product order and becauae the alleged con-
tract contained a shipping agreement, it appears that
the parties were aware that they were dealing with for-
gign entities either before or at the time a contrect was
formed. Therefore, on its face, it appears that the CISG
governs this contract dispute. Mevertheless, the parties
point out that the agreement contained a choboe of law
clauze which states in part, "[tlhis agreement will be
govemed by and construad in accordance with the laws
of the state of Pennsylvania

A choice of law provision is not effective unless it
expressly rejects the application of the CISG. Here, the
parties did not affirmatively state that the CISG doss
not apply to this contract, so international law applies.

To plead a contract under the CISG, 8 party must
allege an offer and an acceptance of the essential terms
of a sale, including the goods, guantity, and price. An
offer must be sufficiently definite and indicate the inten-
tion of the offeror to be bound in case of scceptance.
Acceptance can be made by amy statement or conduct
indicating assent to an offer. The CISG provides that the
offeres may indicate assent by performing an act, such
as one relating to the dizpateh of the goods or payment
of the price, without motice to the offeror, and the accep-
tance is effective at the moment the act 3 performed.
Aas such, while silence or inectivity cannot constitute an
accepiance under Article 18, an affirmative action that
“indicat[es] assent to an offer” will suffice. Finally, the

continues
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continuad

CISG contalns no statute of frauds requirement, so “a
contract of sale need not be concludead in or evidenoed
by weritingg and ks not subject to any other requirement
as to form”

Defemndant Maritim seeks dismissal of Pleintiff's
breach of contract claim on statute of frauds grounds,
arguing, “an oral contract for the sale of goods In
excess of 8500 cannot be enforced unless there is some
weriting sufficient to indicate that & contrect for sale has
bean made batween the parties and signed by the pamy
against whom enforcament is sought” This argument
is sasily repudiated as the court has determined that
the CISG applies to the contract dispute in this case.
Becauss the CISG conteins no statute of frauds reguire-
ment, Defendant’s argument fails.

Maritim next argues that Plaintiff has failed to
adequately plead the essential elements of & contract
action. It is true that a party must pleed the essential
terms of a contract, but Marition fails to cite any case
law indicating that Plaintiff has omitted an essantial
tarm from its pleadings. The CISG speaks wery briefly
to the issue, indicsting that the necessary terms (for
pleading purposes) are the goods, their guentity, and
the price. Here, Pleintiff does not quote the language
of the contract but claims that Zimmer made an order
on behalf of Maritim, in responge to which Plaintiff
shipped 441 cartons of beauty products on eight skids.
Pladmtiff aleo sent an invoice for $181,64780 and, when

Sales Excluded from the CISG. The following types
of sales have been specifically excluded from the
Convention:

1. Consumer goods sold for personal, family, or
houschold use
. Goods bought at anction
. Stocks, securities, negotiable instruments, or money
. Ships, vessels, or aircraft
. Electricity
. Assembly contracts for the supply of goods to be
manufactured or produced wherein the buyer pro-
vides a “substantial part of the materials necessary
for such manufacture or production™
7. Contracts that are in “preponderant part” for the
supply of labor or other services
8. Contracts imposing liability on the seller for death
of personal injury caused by the goods
9. Contracts where the parties specifically agree to
“opt out” of the Convention or where they choose to
be bound by some other law

(=L (R S PRI N

the products and invoice amived, Defendant “sccepted”™
them. These facts are sufficient to raise & plausible infer
emce that the parties had a contract for 441 cartons of

beauty products priced at 3151, 547.80. While there may
be a question as to some of the terms of the sgresment

or the date an which the offer and acceptance were
effectuated, these are lBsues of fect for trial.

The allegsetions as a whole allow the court to maks
the plausible inference that the parties entered into a
binding contrect under the CISG. Therafore, Maritim's
motion to dismizs Plaintiff's breach of contrect claim
will be denied.

Declaion. The CISG was applicable to this transaction,
and the absence of & definitive writing stating the con-
tract terms was insufficient to merit dismissal of the
plaintiff's claims.

Case Questions

L. On what basis did the court conclude that the
parties had not sufficiently evidenced an intent to
opt out of the CISG? What language would you
have included in the purchase and confirmation
orders 1o clearly evidence such an intent?

2. What was the effect of the application of the
CI5G to the contract rather than Pennsylvania
state law?

In the United States, Article 2 of the UCC applies to
both consumer and domestic commercial transactions.
Consumer sales were excluded from the CISG because
consumer protection laws are so specific to every country
that it would have been very difficult to harmonize them.
Further, consumer sales are usually domestic in nature.

VALIDITY AND FORMATION
OF INTERNATIONAL SALES
CONTRACTS

Although readers who have studied contract law may
be acquainted with the general concepts of contract
validity and formation, they may find that many of the
specific rules applicable to international contracts are
different from what they learned. The following sections
discuss the requirements for a valid contract, including
the intention of the parties to be bound, mutual assent
(offer and acceptance), and other rules.
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General Requirements for a Valid Contract

Under the common law, a valid contract is an agree-

ment that contains all of the essential elements and

meets all the requirements of a binding contract,
incloding:

1. It is an agreement between parties entered into by

mutual assent and resulting from their words or

from conduct that indicates their intention to be
bound.

. It must be supported by consideration (the bar-
gained-for exchange of a legal benefit or incurring
of a legal detriment).

3. The parties must have legal capacity (they may not
be minors, legally incompetent, or under the influ-
ence of drugs or alcohol).

4. The contract must not be for illegal purposes or
contrary to public palicy:

If an agreement is missing any one of these essential
clements, the courts will not enforce it under the com-
mion law.

The CISG only governs the formation of a contract
and the rights and obligations of the seller and buyer.
The Convention does not provide rules for determining
whether a contract is valid, whether a party to a con-
tract is legally competent, or whether a party is guilty of
frand or misrepresentation. These rules are left to indi-
vidual state or national laws. Consideration is not men-
tioned, and Article 29 seems o state that consideration
is not required in order to modify or terminate a con-
tract under the CISG, although in Geneva Pharmaceu-
ticals Technology Corp. v. Barr Laboratories Inc, 201 F.
Supp. 2d 236 (5.D. N.Y. 2002}, a U.5. federal court stated
that issues of validity, including consideration, were
a matter of state law and not governed by the CISG.
Oither federal courts have reached similar conclusions.

[

The Effect of Ilegality

A generally recognized principle of contract law is that,

in all legal systems, agreements that violate the laws of a
state or nation are void. A void agreement is of no legal
cffect and will not be enforced by a court.

The Writing Requirement

The laws of many nations differ as to whether contracts
for the sale of goods must be in writing. Under the
UCC, American law requires that contracts for the sale

of goods of $500 or more be in writing. Writing require-
ments in commaon law countries date back to an act of
the English Parliament in 1677. In 1954, however, the
United Kingdom repealed its law.

As we saw in the Its Infoxicating case and as provided
in Article 11 of the CISG, a contract for the international
sale of goods “need not be concluded in or evidenced by
writing and is not subject to any other requirement as
to form. It may be proved by any means, incloding wit-
nesses. Lhis is in keeping with a basic concept found in
the CISG: that the parties should have flexibility in con-
tracting and as much freedom of contract as possible.

Several countries, including Argentina, Chile, Hun-
gary, Russia, and a few others, have elected to omit
Article 11 from their version of the CISG. In those
countries, foreign sales contracts governed by the CISG
must still be in writing. In China, one provision of the
1999 Contract Law for the Peoples Republic of China pre-
vails over CISG Article 11, even for international sales
otherwise governed by the CISG. This permits foreign
sales contracts to be gither written or oral, unless some
other statute or administrative regulation requires that
they be in writing. That requires knowledge of many
different administrative regulations. By practice, almost
all foreign trade contracts involving Chinese firms are
Digital Signatures in Electronic Commerce. The
United States, Japan, China, and members of the
European Union have enacted laws recognizing the
validity of electronic or digital signatures on contracts
and legal documents. The US. law; the Electronic Signa-
tures tn Global and National Commerce Act, makes an

electromic signature on a contract as legally binding as a
handwritten one on a paper document.

Problems of Contract Interpretation

Due to the great distances involved in international
business, negotiations are often conducted through a
series of conversations, meetings, and communications
by mail, package delivery, telephone, fax, e-mail, and
sharing of digital files. The parties may make reference
to ancillary materials, such as spec sheets and price lists.
Samples, models, and prototypes may be exchanged.
The negotiations may take place in more than one coun-
try and more than one language. The buyer may visit the
seller’s factory to see the seller’s capabilities firsthand.
Driscussions might take place through “delegations™ or
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negotiating teams of salespeople, technical specialists,
agents, and attorneys. Technical discussions are often
left to engineers or other experts. Negotiations may be
heavily influenced by language barriers and cultural
differences, and terminology peculiar to the industry
will be used. The parties may have thought that they
were close to agreement many times, only to reach an
impasse, resuming negotiations at a later time. In the
end, the final agreement may be recorded in one written
document.

On the other hand, it is not unusual for the partics
to fail to put their agreement into a complete and final
written document. This can happen out of ignorance,
a history of past dealings with one another, time con-
straints, or other reasons. And as we saw, in most coun-
tries, a contract for the international sale of goods does
not have to be in writing to be enforceable under the
CISG. In the event that a dispute ends in court, it might
be possible for the court to look at the chain of negotia-
tions and to piece together the intentions of the parties
on the basis of the testimony and other evidence. But
this can be expensive and lead to an uncertain result.
More experienced firms, at the close of negotiations,
would be careful to put their complete agreement in
writing. If the complete and final agreement has been
put into writing, we say that the contract has become
“integrated.” An integrated contract is a written doc-
ument or documents that evidence the final and com-
plete agreement of the parties. Mere informal notes of
one of the parties, or an unsigned document marked
“draft,” would not be a fully integrated contract.

The Parol Evidence Rule and the Common Law. The
common law parol evidence rule states that a court
may not consider in evidence any written or oral state-
ments that were made by the parties prior to or at the
time of concluding a fully integrated written contract
if the statements are offered to contradict, vary, or add
to the terms of the written contract. The court may not
look to prior negotiations, correspondence, or verbal
statements offered by one of the parties at trial for the
purpose of denying or contradicting the written con-
tract. Paral evidence may be introduced to clarify an
ambiguity (but not to contradict the "plain meaning™
of a term); to prove frand, undue influence, or lack of
capacity; or to prove the existence of a later agreement
that modified or terminated an earier contract. The
parol evidence rule is a common law rule, applicable to
all contracts, not just sales contracts. It prevents extrin-
sic evidence from reaching the ears of a jury and lessens

the chance of perjury and unreliable testimony. The
civil law systems, which generally do not use jury trials
in these cases, do not have the same strict rule against
the admissibility of parol evidence in most breach of
contracl cases.

Parol Evidence and the CISG. The parol evidence
rule has not been incorporated into the CISG. Artide 8
of the CI5G allows a court, when considering the intent
of the parties to a contract, to consider “all relevant cir-
cumstances of the case, including the negotiations, any
practices which the parties have established between
themselves, nsages, and any subsequent conduct of the
parties”

In MCC-Marble Ceramic Center, Inc. v. Ceram-
ica Nuova DiAgostine, S.PA., 144 F3d 1384 (11th Cir.
1998}, a U.S. citizen signed a contract for the purchase
of Italian ceramic tile while at a trade fair in Bologna.
The document consisted of the seller’s order form and
included preprinted terms on the front and reverse
sides. The terms stated that if the goods did not con-
form to the contract, notice had to be given to the
seller within ten days. When the tile arrived, the buyer
believed it was inferior, but never gave notice of this fact
to the seller. There was uncontradicted evidence that, at
the time of signing the contract, all parties had a ver-
bal understanding that the preprinted terms would not
be applicable. Applying the CISG, the court ruled that
parol evidence could be considered to contradict the
written terms of the contract. In other words, the trial
court could consider the subjective intent of the parties,
as well as their verbal understanding at the time of sign-
ing the contract, in order to invalidate the preprinted
terms. With no preprinted terms, the buyer would be
permitted to withhold payment because the goods did
not conform to the contract specifications.

The Role of Customs, Practices, and Trade Usages. It
is usually not possible, in an international transaction,
for the parties to expressly state or write every single
detail into their contract. There are bound to be gaps
in most contracts. Firms that have done business in a
certain way for many years often expect, and are jus-
tified in expecting, that they will continue the same
practice. A buyer who has always ordered produocts
and materials of specified quality may not recite that in
every order placed with his or her supplier. They may
assume that their past dealings will become a part of
their future dealings, unless specified. Another issue is
that in many industries, it is common to use language
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and terminology specific to that industry. For exam-
ple, in purchasing silk from China, a silk buyer in the
United States may order “hand-pulled mulberry silk”
or “habotai” or “tussah”™ or " 10-momme weight,” These
are terms that may have very special meanings to mer-
chants but mean nothing to the rest of us.

To fill in these gaps, or to interpret specific contract
provisions, the courts of the United States and most
other common law countries will look to trade usages
for guidance. Trade usages are rules derived from the
widespread customs of an industry, the practices of
merchants in their past dealings, and the usages of trade
terminology and language. Examples are use of spe-
cific descriptive terms, guarantees that the goods "will
be of average and acceptable quality for the kind and
type of goods sold in the trade,” and inclusion of trade
terms to refer to which party is responsible for shipping
expenses and the risk of damage or loss of goods during
shipment.

Trade Usages and the CISG. The CI5G provisions of
Article 9 resemble how US. law handles trade usages.
The only trade usages that can be used to interpret or fill
in the gaps in a contract are (1) those to which the par-
ties have agreed or that they have established between
themselves and (2) those of which the parties knew
or ought to have known, and that are widely known
in international trade {or at least in those countries in
which both buyer and seller are located) and regularly
observed in the industry or trade involved.

Mutual Assent: The Offer

The contract laws of all countries require that the par-
ties reach a mutual agreement and understanding
about the essential terms of a contract. This is known
as mutuoal assent. The agreement is reached through
the bargaining process between offeror and offeree. The
offeror, by making the offer, creates in the offeree the
power of acceptance, or the power to form a contract. A
contract arises upon acceptance by the offeree.

The Intention to Be Bound. Under Article 14 of the
CIS8G, a communication between the parties is consid-
ered an offer when (1) it is a proposal for concluding
a contract and (2) it is “sufficiently definite and indi-
cates the intention of the offeror to be bound™ An offer
is considered sufficiently definite if it (1) indicates or
describes the goods, (2) expressly or implicitly specifies
the quantity, and (3) expressly or implicitly specifies
the price for the goods. However, one should not think

that just because an itemn of communication includes
a description of the goods, the quantity, and the price,
that it always indicates an offer to conclude a contract.
In many international contracts involving a great deal
of money, no firm would make a commitment without
reaching an agreement on many other terms, such as
methods of payment, delivery dates, allocation of ship-
ping costs, quality standards, installation and training,
warranties, and responsibility for duties or taxes. In
cases where the court does find that the parties had the
intention to be bound, it can supply many of the miss-
ing terms by looking to their past dealings and to the
customs in the trade or industry, or by referring to the
applicable provisions of the CISG.

Public Offers. If an offer must express the offeror’s
intention to be bound, how does the law treat adver-
tisements, brochures, catalogs, and websites? Are they
offers, inviting acceptance, or are they mere invitations
to deal—invitations to the public to make an offer?
The laws of some nations hold that an offer must be
addressed to one or more specific persons. In those
countries, an advertisement will not create the power
of acceptance in a member of the public who reads the
ad. Other countries, while treating most advertisements
as mere invitations to deal, do recognize that specific
advertisements that describe the goods, their quantity,
and price may be considered an offer.

The CISG takes a middle position by creating a pre-
sumption that an advertisement, catalog, price list, or
website is not an offer. Article 14 states, A proposal
other than one addressed to one or more specific per-
soms is to be considered merely as an invitation to make
offers, unless the contrary is clearly indicated by the
person making the proposal” Consequently, to be on
the safe side, many attorneys recommend that a seller
include in all of its price sheets and literature, and on
its wehbsite, a notice that the content does not constitute
an offer.

Open Price Terms. [n international transactions
between companies familiar with their industry or mar-
ket, it is not unusual that a contract can be concluded
without any mention of price. It is not that it was over-
looked; it may just have been that they were relying on
some external market factor or prior course of dealings
to determine price. A contract may even refer to a mar-
ket price on a date that is months or even years away.
If the price is left "open,” is the parties’ understanding
sufficiently definite to constitute a valid contract? In the
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United 5tates, most state UCC laws provide that if price
is not specified, a “reasonable price” will be presumed.
Other countries take different approaches that may not
favor open price terms.

Although some conflict stems from the language of
the CISG regarding open price terms (see Articles 14
and 55}, the CI5G provisions seem similar to those of
LL5. state law. Article 55 states that where price is not
fixed, the price will be that charged “for such goods

sold under comparable circumstances in the trade

concerned.” Accordingly, if the buyer and seller fail to
specify the price of the goods, a court might look to the
trade or to the market price of comparable goods to

make its own determination of price, and the contract
and all its other provisions will remain in effect.

Firm Offers. As a general rule, an offer may be
revoked at any time prior to acceptance. Under the
UCC, as between merchants, an offer may not be
revoked if it is made in a signed writing that gives

assurance that it will remain open for a stated period of
time, not to exceed three months. Under the CISG, Grm

offers are valid even if they are not in writing. Moreover,
an offer may not be revoked if the offeree reasonably
relies on the offer as being irrevocable and the offeree
has acted in reliance on the offer. Some civil law coun-
tries, such as Germany, France, Italy, and Japan, prohibit
revocation during the period of time normally needed
for the offeree’s acceptance to arrive.

The Pro Forma Invoice. One very common method
of offering goods for sale to a foreign buyer is through
the pro forma invoice (Exhibit 4.2). The pro forma
invoice is a formal document addressed to a specified
buyer to sell the products described according to cer-
tain terms and conditions. Most pro forma invoices are
specific and definite enough to meet the requirements
of an offer. The pro forma invoice sets out the price for
the poods in the currency stated, plus any additional
charges payable by the buyer’s account, including the
cost of packing and crating; the cost of inland freight;
the cost of ocean or air freight, freight forwarder’s fees,
and pier delivery charges; wharfage and warchouse
charges; and insurance. The pro forma invoice speci-
fies the mode of shipment, the method of payment, the
length of time for which the quoted terms will be valid,
and any and all other terms required by the seller as a
condition of sale. Sellers usually require the buyer to
accept the offer by signing it and réturning it to them
before shipment. In other cases, a buyer might accept

an offer by sending its own purchase order form. The
pro forma invoice should not be confused with the com-
mercial invoice, which is the final bill for the goods that

accompanies the request for payment.

Mutual Assent: The Acceptance

A contract is not formed until the offer is accepted by
the offeree. The acceptance is the offeree’s manifestation
of the intention to be bound to the terms of the offer.
Modern legal rules applicable to the sale of poods give
great flexibility to the offeree as to the manner and
method of accepting—certainly greater flexibility than
under the common law. Under the CISG, an acceptance
may take the form of a statement or conduct by the
offeree that indicates the offeree’s intention to be bound
to the contract. CISG Article 18 states that "a statement
made by or other conduct of the offeree indicating
assent to an offer is an acceptance.” (UCC 2-206 states
that "an offer to make a contract shall be construed as
inviting acceptance in any manner and by any medium
reasonable in the circumstances.”) This rule has day-to-
day applicability. It is very commaon for a prospective
buyer to place an order to purchase goods, with the
seller responding not with a verbal or written confirma-
tion, or not by initialing the order and returning it to
the buyer, but simply by shipping the goods called for.
For instance, the seller may be shipping urgently needed
replacement parts for a stopped assembly line. Similarly,
it is not uncommon for a buyer to accept the delivery
of goods by simply remitting payment (as in the case
where the seller ships blue widgets instead of the red
ones ordered; if the buyer pays for the nonconform-
ing red ones, there is a contract). Both the UCC and
the CISG cover these situations. CISG Article 18 states
that an offeree may accept by “dispatching the goods or
payment of the price, without notice to the offeror” pro-
vided that the parties have established this as a practice
or it is routinely accepted in the trade, and if the act is
performed within the time for acceptance fixed by the
offeror or within a reasonable time.

Silence Not an Acceptance. The general rule in
most countries 1s that the offerees silence or inactiv-
ity alone should not be interpreted as an acceptance.
If you unexpectedly receive goods that you did not
order, you should not have to pay for them (although in
most legal systems, you might have to safeguard them
until the sender retrieves them). Moreover, it would be
unfair if a seller could force you to take goods simply
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Exhibit 4.2

Pro Forma Invoice

DownFillow International, Inc.
Pro Forma lovedce

Boone, North Carolina, L5 A.

g @m 0

Invosce io: [apanese Retailer Drate of pro forma invodce:
Oisalea, Japan O 12, 2015
Ship/Consign toc &5 per buyer's inslrsclions This pro forma no. BOMAIT2
Shipmsent via: LS. part tor destination Kobe Terma of Payiment
Kotify Party: Buyer to advise Cash sgaindtl documents,
Country-of-Origin: HEA irrevocable LC payahle in
LS. dollars
Tistal weight {es}: D405 Thaf 4266 ky. Ehipment Date
Shipping volume (e ): 3000 cufi/BS cum. 45 days after receipt of LC
Quantity Ttem Code Deseription Price Amount
5000 SWGD-1 Bed pillows of white goose down 53200 $160,000
toral Gl wesght 26 ox /074 kg,
contents steralized

shell: 100% cotton, with piping
sire 26 X 267 66 cm X 66 cm”

FRICE Ex Works, Domestic packing £ 160,000
Export packingMvacuum pack charges B30
Cartagef/Inkand freight charge 1250
Pier delivery charge 150
Freight forwarder's fees 2000
PRICEEA S NC PORT S162.450
Oicean freight charges port to port $3355
Container rental chasge 450
Marine insurance charges Bl
PRICE CLE Poet of KOBE, Japan £166,805

DownPillow International, Inc.

by, Export Sales Manager Authorized buyer'’s signature

All terms of sale interpreted by Incoterms 20000 This quotation i valid for a period of sixty days from above date. Any changes in
the actual cost of shipping, handling, padkaging, insurance, or other charges not a part of the actual cost of the goods ane buyers
responsibility.

SEE OTHER SIDE FOR ADDITIONAL TERMS AND CONDITIONS
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by stating, “If | don't hear from you, | assume you will
keep them and pay for them.” On the other hand, there
are situations where the parties can agree that silence is
an acceptance. If seller makes an offer to you, and you
reply. "If you do not hear from me by 5:00 p.m., ship the
goods,” then you have made your silence an acceptance.

Another exception occurs when the parties’ previous
dealings oblige them to speak up and not remain silent.
Consider this case: For the past five years, DownPillow,
Inc.. has regularly ordered gquantities of white goose
down from Federhaus GmbH for shipment within three
months. At first, Federhaus confirmed all orders. Soon,
Federhaus stopped sending written confirmations of
orders and just shipped.

This time, DownPillow placed the order and Feder-
haus never shipped. DownPillow suffered damages
when it unexpectedly ran ouwt of feathers. It can sue
Federhaus for breach of contract on the basis that the
established practice of the parties presumed Federhaus’s
acceptance of DownPillow’s order.

When an Acceptance Is Effective.  Under the common
law, and in virtually all legal systems, the offeree may
accept at any time until the offer is revoked by the
offeror, until the offer expires due to the passage of
time, until the original offer is rejected by the offeree,
until the offeree makes a counteroffer in return, or wnitil
the offer terminates (such as through the death of one
of the parties or destruction of the subject matter).
Thaus, it is often important to know when an accep-
tance becomes effective because it cuts off the offeror’s
ability to revoke the offer, and it is at that point in time
when contractual rights and obligations arise. Time
constraints can be even more critical in international
transactions between buyers and sellers located in dif-
ferent time zones and wsing several different means of
communications—next-day letters, e-mail, telephone,
and facsimile transmissions.

Under the common law, a contract is formed when
the acceptance is dispatched by the offeree In the case of
an acceptance by letter or written document, the time of
dispatch is the time the letter is put into the hands of the
postal authorities, courier service, or other carrier. This
is commonly called the mailbox rule. The rule assumes
that the correct mode of transmission is used (ic., one
that the offeror specifies or, if none, one that is reason-
able under the circumstances) and that it is properly
addressed. This assumption makes commercial sense,
for if a fax arrives offering to sell fresh roses sitting on
the hot tarmac in Colombia, one does not accept by

letter and expect a contract to be formed on dispatch.
Hence, if a buyer submits an order to a seller, a contract
is formed upon the dispatch of the seller’s acceptance.
The buyers power to withdraw the offer to purchase
ended at the time the contract was formed. While the
mailbox rule was developed long before the existence of
electronic communications, and while it has lost some
of its significance in the age of fax machines and e-mail,
it is still relevant and applicable.

The CISG follows a somewhat different approach.
Under Article 18, an acceptance is not effective upon
dispatch, but is effective when it reaches the offeror
{or in the case of electronic transmission, appears on
the offeror’s fax machine or in his or her e-mail inbox).
Article 16 protects the offeree by stating that the dis-
patch of an acceptance cuts off the offeror’s right to
revoke the offer. Thus, an acceptance may possibly be
withdrawn if the withdrawal reaches the offeror before
or at the same time as the acceptance does (Article 22).
Becall that under the commeon law, the offeree would
not have had the same right because the contract would
have been formed at the moment of dispatch. This CISG
rule follows the basic rules in effect in China and civil
law countries. The following case, Solae, LLC v Hershey
Canada, Inc., discusses the formation of a contract and
one partys futile attempt to modify it

The Mirror Image Rule. Students of the common law
of contracts are very familiar with the mirror image
rule. The rule requires that an offeree respond to an
offer with an acceptance that is definite and uncondi-
tional and that matches the terms of the offer exactly
and unequivocally. Under the mirror image rule, a
purported acceptance that contains different or addi-
tional terms, no matter how minor, is considered a
counteroffer and, thus, a rejection of the original offer.
The principle that an acceptance must be definite and
unconditional is found in the cavil law countries and
in the CISG. Article 19(1) states, “A reply to an offer
which purports to be an acceptance but contains addi-
tions, limitations or other modifications is a rejection
of the offer and constitutes a counteroffer.” Thus, 1f
the buyer places an order for a quantity of goods of a
certain description, for shipment by air no later than
“next Tuesday,” and the seller replies by promising ship-
ment no later than “next Wednesday morning,” there
is no contract. For many contracts this rule works fine,
because it prevents contracts from arising when there
was actually no mutual assent. It lessens the possibility
of contract disputes. However, there are a few situations
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where strict adherence to the mirror image rule is communicating through an exchange of standard
not commercially practical. One of these situations is ~ business forms, each of which contains extensive “fine
where the offeror and offeree, the buyer and seller, are print” provisions.

g @ 0
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Solae, LLC v. Hershey Can

ada, Inc.

BACKGROUND AND FACTS

Solae, a LS. limited Hability company with its principal
place of business in 5t. Louis, Missouri, had sold soy
lacithin to Hershey Caneda, Inc., 8 Canadian corporation
with its primary place of business in Mississauga,
Ontario (Canadal, since 2003. The soy lecithin was
incorporated into Harshey's products sold throwghaout
Canada. Solas and Hershey negotiated contracts at
the end of each calendar year for Hershey's orders of
g0y lecithin in the upcoming year. In Januany 2006, the
parties reached an agreement whereby Hershey would
order up to 250,000 pounds of soy lecithin from Solas
Im 2006 at & price of U5 $1.2565 per pound.

In June 2006, Hershey faxed a purchasa order to
Solae for 40,000 pounds of sov lecithin to be delivered to
Hershey's manufacturing plant in Smith Falls, Ontario,
in September 2006, Solas sent an order confirmation to
Hershey in June 2006. The order confirmation did not
contain Solas's standard conditions of sale nor did it
contain & forum selection clause. In September 2006,
Solze shipped 40,000 pounds of soy lecithin to Hee
shey. An involce sent to Hershey concurrent with the
shipment contained the conditions of sale, including
a forum selection clause providing thet “the courts of
Dedaware shall have exclusive jurisdiction ower any dis-
putes or isswes arising under this Agreement”

In October 2006, Hershey discovered that the soy
lecithin was contaminated with salmonealla. The con-
tamination was discovered after Hershey had incor-
porated the contaminated soy lecithin into over two
million units of product shipped throughout Canada.
The contamination resulted in a large-scale recall of
Hershey's chocolate products, the temparary closure
of the Smith Fells plant, and an extensive investigation
by the Canadian government. Hershey notified Solas
of the contaminated soy lecithin, informed Solae that it
would hold Solae responsible for damages incurred &5
g result of the incident, and refused to sccept delivery
of pay for any additional lots of soy lecithin, iIncluding a
ot for which an order had besen placed in October 2006,

Solae filed a lawsuilt In March 2007 seeking & deter
mination of the parties’ rights with respect to the June
and October 2008 orders. Hershey mowved to dismiss
Solae's complaint for lack of personal jurisdiction. The
igzue before the court was whether the forum selection
clause contained within Solas’s conditions of sale were
part of the parties’ contract such that the court could
exercige personal jurisdiction over Hershey.

FARNAN, DISTRICT JUDGE

The parties dispute the relevant contract governing
this dispute. If the relevant contract contains &
forum-selection clause, Hershey Canada’s contentions
regarding personal jurisdiction are largely irrelevant.
Accordingly, the Court muat determine whether Her
shey Cansda is bound by a forum selection clauss.

The parties agree that the United Nations Conven-
tien of Contracts for the International Sale of Goods
{“CISG") governs contract formation here. Under
the terms of the CISG6, “a contract is cancluded at the
moment when an acceptance of an offer becomes
effective in eccordance with the provisions of this Con-
vention." CISG, Art. 23. An offer must be "sufficiently
definite” and *demonsirate &n intention by the offerer
to be bound if the proposal is accepted.” Iol Art. 4. An
offer is accepted, and a contract is formed when the
offeres makes a statement or other conduct, “indicating
assent to an offer” fd Art. 18. The CI154G does not contain
a statute of frauds, stating that "a contrect of sals nead
niot be concludad in or evidenced by weiting and is not
subject to amy other requiremeant as to form” A Art. 11,
Courts have held that a binding contract exists when
the parties sufficiently agree to the goods, the quantity
and the price. See, &.g., Chateau Des Charmes Wines,
Lid v Sabste ULS.A., Lid [citation omitted].

Heving reviewesd the record in light of the appli-
cable legal stamdard, the Court is not persuaded by
Solae’s contention that its Conditions of Sale contral
the disputed transaction. . . . The record i clear that [the
parties] reached agreement &s to the amount of soy lec-
ithin Solee was obligated to sell Hershey Caneda during
the calendar year 2008, and the price at which Solas
was obligated to sell. Under this agreement, Hershay
Canads was obligated to purchase & substantial quan-
tity of goy lecithin from Solae at the price agresd wpon.
The Court concludes that this is sufficient to create 8
complete and binding contract under the CISG [the
*2006 Contract ™).

Because the 2006 Contract did not include &
forum-selection clause, the Court must now determins
if the forum-selection clause contalned In the Con-
ditiona of Sale subsequently became part of the 2006
Contract under the CISG. As Hershey Canada points
out, this issue was addressed by the Ninth Circuit in
Chateaw Des Charmes Wines Lid., 328 E3d 528:

COTHIMUSS
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continuad

Under the Comention, a “contract may be modified
or terminated by the mere agreement of the parties”
[CISGE], ar 28(1). However, the Convention clearly
slates that "|aldditional or different terme relating,
among other things, 1o . _ . the saflement of disputes
are ponsidersd bo alter the terms of the afer mate-
rially.” i Art 18(2). There is no indication that [the
buyer] esnducted itsell In a manner that evidencad
any affirmative assent 1o the forum selection causes
in the invaicss. Rather, [the buyer] merely parformed
it abligations under the oral contracts. Nathing in
the Convention suggests that the failure to object
to & party's unilateral attempt o alter materially the
terms of an otherwise valid agresment is an “agres-
rhent” within the terms of Aricle Z0.

Id. at 531. Here, as in Chatesu, Solae has set forth
no substantive evidence Indicating that Hershey Can-
ada egreed to 8 modification of the terms of the 2006
Contract, beyond Hershey Canada's receipt of the Con-
ditions of Sale. Solae has not set forth evidence refut-
ing statements that Harshey Cenada's material analyst
gt the Smith Fallz plant was not authorized to negaoti-
ate contractual terms or to commit Hershey Canada
to Solae's Conditions of Sale, and the Court doea not
agree with Solae’s contention that because multiple
involces and pre-shipment confirmations contaiming
these Conditions of Sale were sent to Hershey Canada
ower “years of sales and dozens of trensactions,” these
terms necessarily became part of the 2006 Contract.
“|A] parties’ multiple sttempis to alter an agreement
unilaterally do not so effect” Chateau, 328 F3d at 531. In
sumi, the Court concludes that Hershey Caneda’s contin-
uved performance of ita duties under the 2006 Contract

Standard Business Forms and Contract
Modifications

Buyers and sellers often use standard business forms
for quoting prices, placing orders, and acknowledging
receipt of those orders. Two of the most common that
we will discuss are the purchase order and the order
confirmation. Business buyers commonly use a pur-
chase order for placing orders for goods from their
vendors. A purchase order is a document issued by a
commercial buyer to a commercial seller indicating
the buyer’s desire to purchase goods from the seller.
Typically, it includes the description and quantity of
the goods ordered, a delivery address, and authorized
buyer’s signature. It may also recite the prices that the
buyer believes to be accurate and current for the goods,
a desired shipping date, and any other contractual

did not demonstrate its acceptance of the terms con-
tained in the Condition of Sales, and the Court further
concludes that Solae's Conditions of Sale did not mod-
ify the 2006 Contract to edd a forum-selaction clause.

Decision. The parties’ January 2006 conftract for the
sale and purchase of soy lecithin in 2006 was valid
and binding. The forum selection clause contained
im Solee’s conditions of sale and incorporated in later
sales documents was not 8 part of this contract. The
buyer did not assent to the forum sselection agreement

asimply by receiving and paying for the goods. The sall-
er's complaint was thus dismizsed for lack of personal
jurisdiction.

Comment [In addition to its holding on new and sddi-
tional terma, this case is instructive in its determingtion
of the mindmum requirements to form a contract pur
suant to the CISG and its disregard of terma apparently
incorporated into the sales documents between the par-
ties for three years prior to this lawsuit

Case Questions

1. What was the courts holding with respect to the
inclusion of the forum selection clause in the par-
ties' contract?

2. What are the requirements for the formation of a
contract pursuant to the CISG?

3. Did the court improperly excuse Hershey's fail-
ure to object to the forum selection clause given
the parties’ extended deslimgs (which included
conditions of sale containing a forum selection
cleusea]? Why or why not?

requirements the buyer may have. The order confir-
mation (also called a "sales acknowledgment™) is the
seller’s formal confirmation of the buyer'’s order, either
accepting the order, rejecting it, or modifying its terms.
Typically, these forms leave room on the front so the
parties may insert important contract terms—those that
they “bargained for,” such as price, quality, or ship date.
The reverse side often contains detailed “fine print™
provisions or standard clauses, often called terms and
conditions or general conditions of sale (Exhibit 4.3).
An attorney often drafts these terms and conditions
to limit his or her client’s liability by placing greater
responsibility on the other party. The parties may
not even be aware of the legal significance of these
seldom-read fine print provisions. For the most part,
a seller would only read the most crucial provisions on
the front page of a buyer’s purchase order to see what
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Seller’s Terms and Conditions of Sale

{seller’s Order Conformmation—Reverse Side}
Pro Forma Invaice or

TERMS AND COMDITIONS OF SALE

I. Acreplance
This constitutes acceplance by Seller of Buyer’s purchase order. This acceptance is expressy made conditional upon Buyer’s assent,
express of implied, 1o the terms and conditions set forth herein without modification or addition. Bayers acceptance of these
terms and conditions shall be indicated by any part of the following, whichever first occurs: {a) Buyers writlen
hereof; (b) Buyers acceptance of shipment of the goods hereln described: {c) Buver's Bailure to acknowledge or reject these terms
and conditions in writing within five business days after delivery; or (d) any other act or expression of acceptance by the Buyer.
Seflert silence or failure to respond 1o any such subsequent lerm, condition, or proposal shall not be deemed 1o be Sellers sccep-
Lance or approval thereot,

g @ 0

2. Price and Delivery
The guoted price for the goods may be varied by additions upwards by the Seller according to market conditions at the date of
shipment and the Buyer shall pay such additions in addition to the quoted price, including but not limited to increases in the cost
off labor, material, operations, andfor trangport. Delivery and payment terms shall be made according to this order confirmation.
‘Trade formulas used herein {e.g., CIE CPT, FAS, or FOR) shall be interpreted according to lncaferms 2010, Payment in the cur-
rency and 3t the conditions of this confirmation

3. Force Majeure
Seller shall not be liable for loss or damage due 1o delay in manofacture, shipment, or delivery resulting from any canse beyond
Sellers direct control or due to compliance with any regulations, arders, acls, instructions, or priorily requests of any government
authority, acts of God, acts or omissions of the purchaser, fires, foods, epidemics, weather, sirikes, Bsctory shutdowns, embargoes,

wars, riots, delays in transportation, delay in receiving materials from Seller’s usual sources, and any delay resulting from any such
capse shall extend shipment or delivery date to the extent caused thereby, and Seller shall be reimbursed s additional expenses

from sech delay. In the case of delay lasting more than eight weeks, Seller has the right to cancel the contract, Receipl of
merchandise by the Buyer shall constitute a walver of any claims for delay.

4. Wierranties

The Seler makes no representations or warranties with respect to the goods herein. Seller hereby disclabms warranties, express
of implied, 45 to the products, induding but aot limited to, any implied warranty of quality or merchantability or fitness for amy

particular purpose, and the Buyer takes the goods on the Buyer’s own judgment. Seller is not lable for any damage or loss for a
breach of warranty.

5. Limitation of Liahility
Seller is not liable for any spedial, consequential, or incidental damages arising oul of this agreement or the goods sold Bereunder,
including but not limited to damages for kst profits, loss of use, or any damages or sums paid by Buyer to third parties, even if
Seller hos been advised of the posaibility of such damages.

6. Governing Law

I respect of any standard, (e, mode of inspection, messurement, or weight, the practice governing the same sdopted for use in
United States shall prevail This agreement shall be goserned by the Laws of Morth Carolina and in the event of any dispute aris-
ing, whether oaching on the interpretation hereof or otherwise, the same shall be resolved before the Creneral Court of Justice of

the State of North Carolina
was ordered. A buyer may only glance at the key provi- Saller’s confamation specifically excludas consequential
sions of the seller’s confirmation to see when the goods darmagas.

Buyer’s pirchase oeder calls for disputes o be resolved in the

ill be shipped. The preprinted te these I
b kil TR RPN Sean bier’s country. Seller’s confirmation calls for disputes to ba

piic et 1 Tt S heard in the courts of the saller’s coun
. -~ try.
Here are several examples of how they might differ: e Buyer's purchase onder fequires shipment by a certain date
e Buyers purchase order allows the buyer 1o bring suit for named in the arder. Selleds confirmation allows a grace period
consequential damages if the saller braaches the contractl for late shipping or provides for excuses for late shipment.
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+  Buyer’s purchase order 15 silent about whether the buyer has
to natify the saller in the event of prablems with the merchan-
dise. Seller’s confirmation requires buyer to nolify the saller of
any problems in the order within savan days.

The potential for conflict is almost endless. When
this occurs, lawyers call it a battle of the forms.

The "Battle of the Forms™ under the Common Law
and Civil Law. If a seller sends a confirmation in
response to a buyer’s purchase order and the seller’s
form contains differing or additional terms, no matter
how minor, then no contract exists. The mirror image
rule has been violated. Each form or correspondence
between them is considered a counteroffer, canceling
the previous one. If the parties do not perform, then
no contract is formed. If the parties do perform—the
seller ships the goods—then that action is an accep-
tance of the terms on the other party’s last form. The
result usually is that the form sent last in time will pre-
vail as the contract. The rule is, however, different in
the United States.

The "Baitle of the Forms™ under the UCC. In the
United 5tates, the mirror image rule has been modified
by statute to deal with modern business practices and to
avoid the problems in the preceding examples. Under

subsections 1 and 2 of UNCC 2-207:

1. A written confirmation that is sent within a reason-
able time operates as an acceptance even though it
states terms additional to or different from those
in the purchase order, unless the confirmation “is
expressly made conditional on assent to the addi-
tional or different terms.”

2_ If both parties are merchants, any additional terms
contained in the seller’s confirmation automatically
become a part of the contract uniless:

a.  The buyers purchase order “expressly limits
acceptance” to the terms in that order;

b. The additional terms in the confirmation mate-
rially alter the terms of the order; or

¢.  The buyer notifies the seller of an objection to
the additional terms within a reasonable time
after receiving the confirmation containing the

new Lermms.

A careful reading of UCC 2-207 shows that the UCC
attempts to uphold the intentions of the parties by keep-
ing the contract in existence where there are only minor
differences between the forms used by the parties. The
UCC states that, between merchants, an acceptance by a

confirmation that contains additional terms that reflect
only minor changes from the buyer's order will be effec-
tive to produce a contract, and the minor terms become
a part of it {unless the buyer notifies the seller of an
objection to the new term). A minor term might be one
that is in usual and costomary usage in the trade. Add-
ing a provision that calls for an interest penalty for late
payment is an example of a minor term (only because
such penalties are commeon in sales contracts).

The situation is different in the case of new terms in
the acceptance that attempt to materially alfer the offer.
A material term is generally considered to be one that
is not commonly accepted in the trade and that would
result in surprise hardship to one party if unilaterally
included in the contract by the party. Such new terms
do not become a part of the contract unless accepted by
the other party. Sellers who wish for assurance that their
order confirmation will comprise the entire agreement
should request that the buyer show its acceptance of the
new terms by signing the confirmation and returning
the completed contract to them.

The Battle of the Forms under the CISG. The CISG
rules fall somewhere between the rules set out by the
commion and civil law and the UCC. In an mternational
sales transaction governed by the CISG, an acceptance
containing new terms that do not materially alter the
terms of the offer becomes a part of the contract, unless
the offeror promptly objects to the change. However, a
purported acceptance that contains additional or dif-
ferent terms that materially alter the terms of the offer
would constitute a rejection of the offer and a counter-
offer. Mo contract would arise at all unless the offeror
in return accepted all of the terms of the counteroffer.
Under the CISG, an acceptance of the counteroffer may
arise by assent or by performance. In other words, if the
original offeror takes some steps toward performing the
contract after having received a counteroffer, the offeror
will be deemed to have accepted the counteroffer and a
contract will be created on the new terms.

Unlike the UCC, the CISG states those key elements
of a contract that will materially alter a contract: price,
payment, quality and quantity of goods, place and time
of delivery, extent of one party’s liability to the other, and
settlement of disputes. This list is so broad that almost
any term could conceivably be interpreted as "material”
Thus, under the CISG, almost any new or different term
in the acceptance could constitute a counteroffer. The
effect is that many businesspeople may believe that they
are "under contract” when they really are not.
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The Validity of Standard Contract Terms: A
Comparison. Today, there is wide use of so-called fine
print or standard terms in contracts. They offer many
advantages to businesses by eliminating the need to
negotiate all the details of a contract every time goods
are sold. In the United States, standard terms are gener-
ally permitted in business-to-business contracts unless
in violation of a statute or struck down by the courts
for other reasons. However, in some cvil law countries,
such as China or Germany, to take two examples, the
statutes are quite specific about the kinds of standard
contract terms that are permissible.

China takes a clear legal approach to the validity of
standardized terms. Chinese law requires standardized
terms to be fair in limiting the rights and liabilities of
the parties. The terms must be brought to the atten-
tion of the other party, and they must be explained if
requested. Caution should be used when using stan-
dardized terms in China because, if they are not fairly
negotiated between both parties, they might be declared
invalid. Grounds for invalidation include frand, duress,
illegality, harm to the public interest or the interest of
the state, and exclusion of one party'’s liability for per-
sonal injury or property loss caused by intentional mis-
conduct or gross negligence.

The German Civil Code has more detailed provi-
sions dealing with standard contract terms, Standard
business terms are defined as “contract terms prefor-
mulated for more than two contracts which one party
to the contract presents to the other party upon the
entering into of the contract” The form of the con-
tract, typeface, font, or physical separation of terms
in different documents is irrelevant to this determi-
nation. Individually negotiated terms take precedence
over standard business terms. Parties may agree in
advance to the application of particular standard busi-
ness terms. In the absence of such advance agreement,
standard business terms are incorporated into a con-
tract only if the user expressly draws the other party’s
attention to them, gives the other party a reasonable
opportunity to gain knowledge of their content, and
the other party is agreeable to their application. 5tan-
dard terms that unreasonably disadvantage a party
are ineffective. Examples include terms providing for
unreasonably long periods of time for acceptance or
performance and unilateral reservation of the rights
to revoke or modify the contract. If all or some stan-
dard business terms do not become part of the con-
tract or are invalidated, the remainder of the contract
continues to be valid unless its performance would be

an unreasonable hardship for one party. In the event
of doubt, standard business terms are to be interpreted
against the user.

PERFORMANCE OF
CONTRACTS

The primary responsibility of the buyer (Articles 53-60)
is to pay the price for the goods and take delivery at the
time and in the manner promised. The primary respon-
sibility of the seller (Articles 30-35) in performing a
contract for the sale of goods is to deliver conforming
goods in the manner specified and within the time
called for in the contract.

Performance of Seller

One of the primary responsibilities of the seller is to
deliver conforming goods. CISG Article 35 states,
“The seller must deliver goods which are of the quan-
tity, quality and description required by the contract
and which are contained or packaged in the manner
required by the contract” Goods that do not conform to
the requirements of the contract are said to be noncon-
forming. This includes all express descriptions, specifi-
cations, representations, and warranties set out in the

contract. They must also comply with representations
implied in the contract by law:

Implied Warranties. In the United States, the UCC
creates certain implied warranties on goods that
become a part of the contract by law (Exhibit 4.4). This
includes the warranty of merchantability (drawn from
the English common law), the warranty of fitness for
a particular purpose in which the buyer relies on the
skill and expertise of the seller, and the warranty of title.
The CISG has similar provisions. Under CISG Article
35, unless otherwise agreed by the parties, the seller
must deliver goods that are of the quantity, quality, and
description required by the contract and that

I. Are fit for the purposes for which goods of the
same description would ordinarily be used (unless
at the time of contracting, the buyer knew or could
not have been unaware that the goods were unfit;
the seller’s knowledge in this case is not relevant).
This corresponds to the warranty of merchantabil-
ity under the common law and the UCC and to the
implied representation that goods be of "average
quality” under European civil law.
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2_ Are fit for any particular purpose expressly or
impliedly made known to the seller at the time of
the concdusion of the contract, except where the cir-
cumstances show that the buyer did not rely, or that
it was unreasonable for him to rely, on the seller's
skill and judgment.

3. Possess the qualities of goods that the seller has held
out to the buyer as a sample or model.

4. Are contained or packaged in the manner usual for

such goods or, where there is no such manner, in a
manner adequate to preserve and protect the goods
(unless at the time of contracting, the buyer knew
or could not have been unaware that the goods were

not properly packaged).

Exhibit 4.4

uccmpummﬁ:wmmuﬂmp

S2-314(2) Ceoods lo b srerchamiable srust be af
begsr such as

(2} pass without objection in
the rade under the contract
description; and

{b). in the case of fungible goods,
are of fair average quality
within the description; and

{c). are fit for the ordinary pur-
podes for which such goods are
el ammd

(). mun, within the variations
permitted by the agreement, of
even kind, quality, and quantity
within each unit and among all
winits invalved; and

{e). are adequately contained, pack-
aged, and labeled a2 the agree-
ment may require; and

(f}. conform o the promises or

affirmatbons of fact made on
the container or kabel if any.

§2-314(3) {2). Unless excluded or modified
other implied warranties may
arise from course of dealing or
usage of trade.

The CISG does not prevent parties from waiving
these representations. The drafters of the CISG wanted
to give the parties as much freedom of contract as pos-
sible, in part because the Convention does not apply to
consumer sales.

Conformance fo Laws and Regulation in Buyer’s
Country. Technical regulations setting standards
for product design and performance can vary widely
from country to country. This might include safety
standards for foods, pharmaceuticals, automobiles,
toys, and consumer goods; flammability standards for
children’s clothing; fire and electrical codes; health
codes; environmental standards; and rules for pack-
aging or labeling products. Obviously, these issues
are more important in international trade, where
the standards are far less uniform, than in domestic
commerce. Does Article 35 require the seller to sup-
ply geods that conform to the national laws of the
buyer’s country? The cases seem to depend on the
factoal situations. The issne often turns on whether
the seller knew the uses to which the goods would be
put, whether it knew of the regulations in the buyer's
country affecting that use, and whether the buyer had
relied on the seller’s knowledge and expertise. It is
usually only then that a court would hold that goods
are nonconforming if they do not meet the regula-
tions for sale in the buyers country.

This issue was addressed by the Federal Supreme
Court of Germany in 1995, in the Case of New Zea-
land Mussels. {Translations available online from the
Pace Law School Institute of International Commer-
cial Law or from UNCITRAL.) This case dealt with a
shipment of mussels from Mew Zealand to Germany
that contained concentrations of cadmium exceeding
those recommended by German health authorities.
Generally, foodstuffs must be sold in a condition ™fit
for human consumption.” However, the court held
that since the mussels were still edible (they are gen-
erally not dangerous unless eaten in large quantities)
they had conformed to the contract. The court held
that the seller was not responsible for complying
with the German standards unless it had known of
the standards and was aware that this was essential
to the buyer, or if similar standards had existed in
the exporting country. It did not seem to matter to
the German court whether the food safety standards
were binding rules or simply "recommended” limits.
This should send 2 warning to international buyers.
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If it is important that foreign goods meet local stan-
dards or regulations, this requirement should be
clearly set out in the contract.

Performance of Buyer

We said that the buyer’s main responsibility is to pay
the price for the goods and take delivery of them as
required (Article 53). In addition, the buyer has an obli-
gation to inspect the goods and notify the seller of any
nonconformity.

Imspection and Notice of Nonconformity. The
buyer must inspect the goods within "as short a
period as is practicable in the circumstances™ after
they have arrived at their destination (Article 38).
Obviously, foodstuffs and perishables require inspec-
tion more guickly than durable goods like machin-
ery. The buyer must then give notice of any defect or
nonconformity in the goods within a reasonable time
after it is discovered or ought to have been discov-
ercd. If the defect can be discovered only upon use,
the buyer has a reasonable period from that time to
notify the seller. Some defects or other nonconfor-
mities may be latent, or hidden, and may take longer
to detect. There is no set time limit on discovering
these, although the time within which notice must be
given to the seller of the nonconformity begins to run
at the time that the seller "ought to have discovered”™

BACKGROUND AND FACTS

Chicago Prime Packers, Inc., was a Colorado corpora-
tion with its principal place of business in Avon, Colo-
redo. Mortham Food Trading Company was a Canadian
corporation with its principal place of business in Mon-
treal, Ouebec, Canada. Chicago Prime and Northam
were wholesalers of meat products. In March 2001,
Chicago Prime contrected with Mortham to sell 1,360
boxes of government inspected fresh, blast frozen
pork back ribs, which Chicago Prime purchaszed from
Brookfield Farms, a mesat processor. The agreed an
price for the ribs was $178,200.00, and payment was
reguired within seven days from the date of shipment.
The riba were stored at three different locations en
route to Morthem's customer Beacon Premium Meats
but at sl times were stored at or below acceptable tem-
peratures. Howewver, the ribks ultimately proved to be
spoiled and were condemned by the U.S. Department

the hidden defect {Article 39). In any event, notice
must be given within two years from the date on
which the goods were "handed over”™ to the buyer.
If the buyer fails to give timely and proper notice,
the buyer loses the right to assert the breach against
the seller. The parties are free to agree on other
inspection and notice requirements and frequently
do so in international business.

The notice of nonconformity should specifically,
and in necessary detail, state how the goods are non-
conforming. This is necessary so a breaching party
can send substitute goods or otherwise correct the
problem. In one German case, a German fashion
retailer purchased clothing from an Italian manu-
facturer. The buyer refused to pay and notified the
seller that the clothes were of “poor workmanship
and improper fitting” The German court, applying
the CISG, ruled that the buyer had lost his breach of
warranty claim because the notice did not precisely
say why the goods were defective or nonconforming.
Another German case refused to excuse a German
purchaser of chrysanthemums and hydrangeas from
payment in full to an Italian seller on that the plants
were of “poor quality” and were "miserable” An
American example of the buyer's inspection and noti-
fication obligations pursuant to the CISG is set forth
in the court’s opinion in Chicagoe Prime Packers, Inc. v.
Northam Food Trading Co.

il L 3 Ul LU SUIniad stabas Listnct L.ourt,
. ! B Hi e ALk v

of Agriculiure. Nevertheless, Chicago Prime continued

1o demand payment from Mortham. Chicago Prime
sued Mortham for breach of contract because it refused

to pay for the ribs.

MEMORANDUM OPINION AND ORDER

In this casea, it is undisputed that the parties entered
into a valid and enforceable contract for the sale and
purchase of pork loin ribs, Chicago Prime transferred &
shipment of pork loin ribs to a trucking company hired
by Mortham, Mortham has not paid Chicago Prime for
the ribs pursuant to the contract, and Chicago Prime has
suffered damages in the amount of the contract price.
Therefore, Chicago Prime has established the essan-
tial elements for a breach of contract claim. Mortham
asserts, howewver, that the ribs were spolled at the time
of tranafer and, as & result, it is relieved of its duty to
pay under the contract. The burden is on Mortham o

COntimes
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establish non-conformity. The evidence ks evaluated in
light of that burdean.

1. Mortham hes failed to prove that the ribs were
non-conforming at the time of transfer. . . .

Chicago Prime produced evidence . . . that the ribs
defliverad by Brookfield were processed and stored in
acceptable conditions and temperatures from the time
they were processed until they were transferred to
Mortham on April 24, 2001 . . . The ribs were appropri-
ately processed and maintained in acceptable tempera-
turaz while at Brookfield; and no other meat products
that were processed and stored at the samea time and
under the same conditions as the ribs were found 1o be
spoiled or objectionable. . .

Mortham argues that Chicago Prime has “utterly
falled to establizsh that the ribs were dameged while at
Bescon” That argurment ignores the fact that Mortham
carries the burden of proving that the ribs were noncon-
forming at the time of receipt.

2. MNortham failed to prove that it examined the ribs,
or caused them to be examined, within as short a
period as is practicable under the circumstances.

Morthem is correct that “there were no contractual
[terma)] requirlng inspection upon delivery” . . .When an
izsue is not addressed by the contract, the provisions of
the CISG govern. Because the contract at issue did not
contain an inspection provigion, the reguirement under
the CISG that the buyer examina the goods, or causs
them to be examined, “within as short a period as is
precticable in the crcumstances” s controlling. G156,
Art. 38(1). Decisions under the CISG indicate that the
buyer bears the burden of proving that the goods were
inspected within a reasonable time. See, e.g., Fallini
Stefano & Co. s.n.e v. Foodie BV, [citation omitted] . . .
The determination of what period of time is ®practica-
ble” ks & factual one and depands on the circumstances
of the case. . ..

Section 3 of Article 38 of the CISG provides that “if
the goods are redirected in trensit or redispatched by
the buyer without & reasonable opportunity for exam-
ination by him and at the time of the conclusion of the
contract the seller knew or ought to have known of the
posaibility of such redirection or redispatch, examina-
ticn may be deferred until afier the goods have arrived
at the new destination” CI5G, Art. 38(3). In this cass,
Chicego Prime knew, or cught to have known, that the
riba would be redirected or redispatched after receipt
becauss Chicago Prime knew that Morham was only &
*trading company,” which is defined as a company that
buys and sells meat, but does not own any facilities,
brick and mortar, or trucks. Thus, under the CISG, sxam-
ination of the ribs could have besn deferred until afier
they amrived at Beacon.

It is notable, howewer, that Mortham did not pres-
ent any testimony or evidence as to why the ribs or a

Cogmmipl IS Cangads Lesmdang. S0 Rghs Rosarydn Way ned e

porticn of the ribs were not and could not have been
examined by Mortham, Beacon, or someone acting on
their behalf when the shipment was delivered to Bea-
con of within a few days thereafter . . . Mortham points
out that the riba were wrapped and shipped in sealed
non-transparent cartons or packages that are sither
white or brown. However . _ . nothing would have
precluded a Beacon representative from opening and
inspecting the boxes of ribs . . . Northam simply did
not present any evidence indicating why the boxes or
at least encugh of the boses to constitute a reasonabla
inspaction could not heve been opened and examined
when they arrived at Beacon or shortly after arrival . . .
Accordingly, Mortham has failed to demonstrate that
it examined the ribs, or ceused them to be examined
within as short & period &8s is practicable under the
circumstances.

3. Mortham also failed to prowve that it gave notice 1o
Chicago Prime of the slleged lack of conformity
within a reasonable time after it ought to have
discovered the alleged lack of conformity.

Article 39 of the CISG states that *[a] buyer loges
the right o rely on a lack of conformity of the goods
if he does not give notice to the seller apecifyimg the
nature of the lack of conformity within & ressonable tims
after he has discovered it or ought to have discoverad
it™ CISG, Art. 39, A buyer bears the burden of showing
that notice of nonconformity has been glven within a
reasonable time. The evidence shows that, shortly afier
Beacon discovered the ribs were “off condition™ and did
nat “look good,” both Mortham end Chicago Prime were
notified of 8 potential problem. Chicago Prime therefore
received notice within a reasonable time after Mortham
discovered the problem; howewver, the guestion hera is
whether Chicago Prime was notified within & reason-
able time after Northam should have discovered the
problem.

A court in |taly found thet the reasonasblaness
of the time for 8 notice of nonconformity provided in
Article 38 ia strictly related to the duty to examine the
goods within a8 short & period as Iz practicable in the
circumatances set forth in Article 38, See Spart D'Hiver
dil Gensviewe Culet v Ers Louys et Fils, [citation omit-
ted]. The court further noted that when defects are easy
to discover by a prompt examination of the goods, the
time of notice must be reduced. The putrid condition of
the meat was apparent even in its frozen state. . . .

Because thia court has found that Mortham failed
to examine the shipment of ribs in as short a period
of timme as is precticable, it follows that Morthem also
failed to give notice within a reascnable time after it
should have discovered the alleged non-conformity.

Im summary, the object of the CISG in reguiring
inspection in as short & period of time as s precticable,
and motice promiptly thereafter, is to avoid controversies

confinues
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such as this —ahere, because of the passage of time,
the condition of the goods &t the time of transfer cannot
be reliably established. When that happens, the burden
falls on the buyer, who had the opportunity to inspect
the goods, but feiled to do so.

Decision. The district court concluded that the buysr
failed to satisfy its obligations with respect 1o tha
Inzpection of the goods and notification of the seller of
nonconformities within a reasonable time. As a result,
the court entered judgment in favor of the seller in the
amount of 5178 30000 plus 527242 63 in interest for a
total payment of 5206 443 63

Comment. This case is interesting not only with
regpect to ascertaining the buyer's duties of inspaction
and notification but also for its discussion of sources

REMEDIES FOR BREACH OF
CONTRACT

In the event of a breach of contract, the remedies avail-
able to a buyer or seller are set out in the CISG. In prin-
ciple, these remedies are drawn from both the common
law and civil law systems. They are intended to give
the parties the benefit of their bargain and to put the
parties into the economic position they would have
been in had the breach not occurred. The remedies
outlined in the CISG include (1) avoidance {cancella-
tion) of the contract; (2) the right to remedy or cure;
(3) the setting of an additional time, or extension, for
performance; (4) price reduction; (5) money damages;
and (6) specific performance. The right to a remedy
depends on whether or not the failure of performance
amounted to a fundamental breach.

The Requirement of Fundamental Breach

The CISG distinguishes between a serious or funda-
mental breach of the contract and one that is minor
or less than fundamental. Article 25 defines a funda-
mental breach as a breach of contract committed by
one of the parties that "results in such detriment to
the other party as substantially to deprive him of what
he is entitled to expect under the contract, unless the
party in breach did not foresee and a reasonable person
of the same kind in the same circumstances would not
have foreseen such a result” Examples of fundamental
breaches include shipment of less than the full quantity

for interpretation of the CI5G. The court cited Dutch and
italian cese lew in reaching its conclusion and addition-
ally moted that the CISG must be interpreted in & man-
ner consistent with its international character and the
need to promote uniformity and good faith in interna-
tinal trade.

Case Questions

1. What was the court's decision with respect to Chi-
cago Prime Packers® claim for breach of contract?

2. What should Mortham have done in order to
avoid the resull in this casa?

3. Iz the courts opinion averly harsh given that
Mortham was only a trading company and not
the end user of the product? Why or why not?

of goods ordered by the buyer, the seller’s shipment of
seriously defective goods that cannot be repaired or
replaced on time, or that have no valoe to the buyer
under the contract and, of course, the sellers failure
or refusal to ship at all. Late shipments are more prob-
lematic, because this 15 s0 common in international
shipping. Most late shipments are not a fundamental
breach, and under the CISG sellers are usually given
additional time to perform even when they are late. A
partial shipment may also amount to a fundamental
breach if it presents a serious problem for the buyer and
one that cannot quickly be remedied. A buyer may also
be in fundamental breach of a contract. This usually
results from the buyer’s refusal or inability to live up to
its two primary responsibilities—to take delivery and to
pay for the goods.

Seller’s Right to Cure

The CISG attempts to encourage the parties to stay in
their contract rather than to repudiate it in the event
of a dispute. It does this by giving the seller (and the
buyer) additional time to perform.

Both the UCC and the CISG allow the seller to rem-
edy, or cure, a noncontorming shipment if it can be
done within the time for performance called for in the
contract. 5o, if the contract calls for the seller to deliver
goods to the buyer by October 1, but defective goods
arrive on September 135, then the seller may “cure” by
delivering a second shipment of conforming goods by
Dictober 1.
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Nachfrist Period. Unlike the UCC, civil law systems
traditionally grant an extension of time, beyond the
date called for in the contract, within which the parties
may perform. French civil law often refers to this grace
period as mise en demeue, while German law calls it
nachfrist, meaning “the period after” The CISG adopts
this civil law rule in Articles 47—49. In the event that the
seller has failed to deliver the goods, or has already deliv-
ered nonconforming goods, and the time for their ship-
ment or delivery has passed, the seller may request the
buyer to grant a reasonable extension of time to perform
(or to “cure” the problem), at the seller's own expense, if
it can be done without causing the buyer unreasonable
inconvenience or the uncertainty of reimbursement of
expenses incurred during the extension. If the breach is
fundamental and, a “cure” seems impossible, the buyer
need not grant the extension. In the case of the deliv-
ery of nonconforming goods resulting in a breach that
is not fundamental, or in the case of a nondelivery that
can be cured by the seller within a reasonable time, the
buyer may not unreasonably refuse the extension. If the

buyer does not respond to the seller’s request within a
reasonable time, the seller is entitled to the requested

extension. If the seller still does not perform within the
extension of time, the buyer is then released from the
contract whether or not the breach was landamental.

Buyer’s Right to Avoidance. When one party fails to
perform, the contract does not automatically end. The
contract, or certain provisions of it, must be declared to
be at an end, or "avoided” by one of the parties. A buyer
may declare a contract avoided where the seller’s failure to
perform any obligation amounts to a fundamental breach
(Article 49). If the seller requests additional time to cure
a fundamental breach, the buyer need not grant it. If the
buyer takes delivery of goods and learns they are so seri-
ously defective as to amount to a fundamental breach, the
buyer must declare avoidance within a reasonable time
after he or she became aware, or should have become
aware, of the breach. The buyer need not pay for the goods
ar find a substitute buyer to take them. After notifying the
seller of the avoidance, the buyer may simply return them
for a full refund of money paid or institute an action for
breach of contract. When the goods can rapidly deterio-
rate or decay, such as with certain foods, the buyer may
notify the seller and then take steps to sell them. These
rights are especially important to a buyer in an interna-
tional transaction because of the hardships associated with
having to accept delivery and then reselling or disposing
of imported goods in a foreign (Le., the buyer's) market.

In the case of nondelivery, the buyer may avoid the
contract only at the end of the nachfrist period—at
the end of additional time that the seller was given to
perform. The buyer may bring an action for damages
against the seller at that time.

Sellers Right to Avoidance. The seller also may avoid
a contract. A seller may avoid a contract if a buyer fails
to either take delivery or pay the purchase price or oth-
erwise commits a fundamental breach { Article 64). The
effect of avoidance is that the seller is released from the
contract, need not deliver the goods still in the seller’s
possession, and may claim their return if they have
already been delivered. The seller also may bring a legal
action for damages.

Price Reduction

Ome solution for the buyer in the event that the seller
ships defective or nonconforming goods is that of price
reduction (CISG Article 50). A buyer who would like
to retain the goods, even though they are perhaps not
the quality or specifications called for, may adjust the
amount paid by withholding a part of the purchase
price in order to offset the reduced value of the non-
conforming goods. If the buyer can repair the goods
or bring them up to contract specifications, the buyer
may adjust the price paid accordingly. If the goods have
already been paid for, the buyer may ask that the seller
return a portion of the amount paid. The buyer may use
the remedy of price reduction whether or not the seller’s
breach has been fundamental.

Money Damages

In breach of contract cases, the usual remedy granted
by common law courts is the awarding of money dam-
ages. Damages for breach of contract are addressed in
Articles 74-77. The CISG provides that a breaching
party, whether buyer or seller, shall be liable for dam-
ages in an amount sufficient to make the injured party
whole in the event of a breach. Article 74 states that
damages to an injured party shall consist of a “sum
equal to the loss”

Compensatory Damages. In the event of a breach of
contract by either buyer or seller, and the nonbreach-
ing party has exercised their right to avoidance of the
contract, the method of measuring money damages
depends on whether the nonbreaching party has been
able to enter into a substitute transaction. For example,
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if the seller fails to deliver or delivers nonconforming
or worthless goods, and the buyer has been able to pur-
chase substitute goods, the buyer may claim damages if
the substitute goods cost more than the contract price. If
the buyer has not purchased substitute goods, damages
are measured by the difference between the contract
price and the current market price or the price of a rea-
sonable substitute. Similarly, if the buyer refuses deliv-
ery or fails to pay and the seller has avoided the contract
and resold the goods, the seller may recover damages
in the amount by which the contract price exceeded the
price received in the substitote transaction.

Consequential Damages. The CISG also permits
recovery of consequential damages. Consequential
damages are those special or indirect damages arising
as a “reasonably foreseeable” consequence of the breach,
They normally result from some special circumstances
involving one of the parties to the contract, where
those special circumstances were made known, or
should have been known, by the ather party. For exam-
ple, assume that the buyer is purchasing the goods in
order to resell them at a higher price under a separate
contract to a third party. That fact is made known to
the seller. If the seller breaches, it may be liable for the

buyer's lost profits as well as other consequential dam-
ages resulting from the buyers breach to the third party.
Consequential damages are limited under Article 74 to
those that the parties “foresaw or ought to have foreseen
at the time of the conclusion of the contract” To com-
pare the provisions for consequential damages in the
CISG and the UCC, see Exhibit 4.5.

Liguidated Damages. Liquidated damages are mon-
ctary awards set forth and agreed to by the parties
within the express terms of a breached agreement. The
CISG does not expressly address liquidated damages as
a measure of damages. Rather, it indirectly addresses
liquidated damages in several provisions. CISG Article
6 allows for the incorporation of agreed sums into a
contract for the sale of goods through its recognition of
the principle of freedom of contract. Articles 46 and 62
recognize the principle of pacta sunt servanda, specifi-
cally, that contractual obligations must be kept. Finally,
Article 74 recognizes the necessity of providing full
compensation for injured parties in the event of breach
of contract. In American Mint LLC v. GOSoftware, Inc.,
a U.5. district court held that these provisions would not
preclude enforcement of a liquidated damages clause
pursuant to the CISG.

Page | 109 |
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CISG Article 74

Damages for breach of contract by one party consist of a sum equal (o the loss, including loss of profit, suffered by the other
party as a consequence of the breach. Such damages may not exceed the loss which the party in breach foresaw' or ought 1o have
foreseen at the time of the conclusion of the contract, in the light of the fos and matters of which be then knew or ought to have
known, as a possible consequence of the breach of contract.

e 2-715
Buyer's Incidental and Consequential Damages

L. Incidental danvages resulting from the seller’s breach include expenses reasonably incurred in inspection, receipt, trinspor-
tation, and care and costody of goods rightfully rejected, and commercially reasonable charges, expensed, or commissions in
connection with effecting cover and any other reasonable expense incident to the delay or other breach,

1. Consequential damages resulting fron the seller’s breach incdude
a. any loss resulting from general or particalar requirements and needs of which the seller at the time of contracting had rea-

son 1o know and which could not reasonably be prevented by cover or otherwise; and

b imjury to person or property proximately resuliing from any breach of warranty.
Undfoem Commercial Code, ¢ by The American Law Institute and Mational Conference of Commissioners on Uniform

State Laws. Heprinted with the permission of the Permanent Editorial Board for the Uniform Commercial Code. All rights
reservd,
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Specific Performance

The vusual legal remedy in contract cases in common
law countries is an award for money damages. The
usual remedy in civil law countries, on the other hand,
is that of specific performance. Specific performance
is used when a court requires a party to the contract
to perform, or carry out its part of the bargain. To be
sure, courts in the United States and other common law
countries hesitate to require parties to specifically per-
form. It is considered a harsh remedy for use only where
money damages cannot be calculated or are inadequate,
which may occur when the subject matter of the con-

tract is unique.

Specific Performance under the CISG. The CISG
draws strongly on the civil law’s acceptance of specific
performance as a remedy in contract cases. Under Arti-
cle 46, a court may grant specific performance only if
all of the following conditions are met: (1) the buyer
has not resorted to another remedy; (2) the seller failed
to deliver or, in the case of nonconforming goods, the
nonconformity was so serious that it constituted a fun-
damental breach; (3) the buyer gave timely notice to the
seller that the goods were nonconforming; and (4) the
buyer made a timely request that the seller provide
substitute goods. The court may grant specific perfor-
mance without regard to whether money damages are
inadequate.

The provisions of the CI5G probably will not have
much effect on the law in common law countries. Arti-
cle 28 places a limit on the buyer’s right to specific
performance by providing that a court need not grant
specific performance unless “it would do so under its
own law” Thos, the CISG will have little effect on the
use of specific perfformance in the United States.

Anticipatory Breach

Anticipatory breach occurs when one party clearly sees
that the other party to the contract either will not per-
form a substantial part of its obligations or will commit
a fundamental breach. The breach may occur as a result
of one party repudiating the contract and notifying the
other that it will not perform, or it may be determined
from the conduct of the breaching party.

Right to Suspend Performance.  Either party may sus-
pend performance under a contract if one party real-
izes that the other party will not perform a “substantial

part” of its obligations. A buyer may suspend payment
when aware of evidence that the seller cannot or will not
ship. A seller may suspend shipment when the buyer
obviously cannot pay or take delivery of the goods. A
seller who has already shipped may stop the goods in
transit. The right to suspend performance ends when
the other party provides adequate assurance that it will
perform. If adequate assurance becomes impossible, the
other party may then avoid the contract entirely.

Right to Avoid Performance for Anticipatory
Breach. If prior to the date of performance it becomes
clear that one of the parties is likely to commit a funda-
mental breach in the future, the other party may avoid
the contract. This is similar to the common law concept
of "anticipatory breach.” In contrast to the right to sus-
pend, avoidance for anticipatory breach is allowed where
one party will never be able to perform. For instance, if
the seller’s plant burns down, or if an embargo in the
scller’s country makes it legally impossible to ship the
contracted goods, then the buyer may avoid the contract.

Avoidance of Installment Contracts. When a contract
calls for the delivery of goods by installments, the rules
of avoidance apply to each individual delivery. There-
fore, a buyer may refuse a single nonconforming ship-
meent if the seller has commitied a fundamental breach.
Where the breach of one installment indicates strong
grounds that a party will breach future installments, the
nonbreaching party may declare the contract avoided if
done within a reasonable time. 5o, if a buyer refuses to
pay for one or two installments, the seller may avoid the
remainder of the contract.

EXCUSES FOR
NONPERFORMANCE

Occasionally, a party will find that cdircumstances make
carrying out its part of the contract difficult, unprofit-
ahle, or even impossible. As a defense to an action for
breach of contract, it may claim that it has been excused
because intervening events beyond its control have
made performance impossible or financially impracti-
cable. Whether an intervening event will cause a party
to be excused and discharged from its contractual
promise depends on the reasoning the court uses. Some
courts reason that a party’s performance is excused

if (1) performance of the contract has been rendered
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physically or legally impossible, (2} the underlying pur-
poses of the contract no longer exist, or (3) a change in
circumstances has rendered the contract commercially

or financially impracticable.
Impossibility of Performance

Under English law, a court may excuse a party’s nonper-
formance where it becomes objectively impossible for it
to perform. Objective impossibility means that it must
be impossible for anyone to perform, not just this partic-
ular party, and that the parties did not expressly assume
such a risk. Examples of objective impossibility include
death of one of the parties, the destruction of the specific
subject matter of the contract, or when performance of
the contract has been rendered illegal or made impos-
sible due to the fault of the other party. The inability to

pay money is not usually an acceptable excuse.

Supervening Illegality. A contract becomes impos-
sible to perform and the parties excused when perfor-
mance becomes illegal or prohibited by supervening
government regulation. For instance, suppose that a ULS.
company is under contract to ship computers to Syria.
As a result of the ongoing Syrian civil war, the US. gov-
ernment declared that such sales were illegal. Because
the contract has been rendered illegal, nonperformance
is excused.

Frustration of Purpose

Under the English common law, a party’s performance
could be excused if some unforeseen event occurred
that frustrated the purposes of the contract. This event,
called frustration of purpose, would have to totally
destroy the value of the contract to the party relying on
the excuse. Moreover, both parties must have known
the purposes of the contract. To understand, one might
ask the question, "Had this event existed at the time of
the contract, would the parties have gone through with
it?" Today, the United States does not widely recognize
frustration of purpose.

Commercial Impracticability

A party to a contract that is prevented from performing
may attemnpt to be excused under the doctrine of com-
mercial impracticability. The United States uses this
modern doctrine today. It dates back to 1916 when the
California Supreme Court stated in Mineral Park Land
Co. v. Howard, 156 P. 458 that "[a] thing is impossible
in legal contemplation when it is not practicable; and
a thing is impracticable when it can be done only at an
excessive and unreasonable cost.” Today, impracticabil-
ity in the United States has been codified in the UCC
{Exhibit 4£.6) and in Article 79 of the CISG. Remem-
ber, courts hesitate to excuse parties from contracts.

Excuse by Failure of Presupposed Conditions

Uniform Commercial Code

performance:

miade impracticable by the occurrence of a co

whether or not it later proves 1o be bnvalid.

resered.

2-615. Except so far a5 a seller may have assumed a greater obligation and subject to the preceding section on substituted

a. Delay in delivery or nondelivery (performance or nonperformance, 2003 amendments) n whole or in past by a seller who
complies with paragraphs (b} and (2} is not a breach of his doty under a contract for sale if performance as agreed has been
cy the nonoccurrénce of which was a basic assumption on which the

contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order

b. Where the canses mentioned in paragraph (a) affect only a part of the seller’s capacity o perform, the seller must allocate pro-
duction and deliveries among its customers bul nsay at ifs option indude regular customers nol then under contract as well a3
its owm requirements for further manufaciure. The seller may so allocate in any manner which s fair and reasonable.

. The sefler must aotify the buyer reasonably that there will be delay or nondelivery and, when allocation is required under para-
graph (B}, of the estimated quota thus made available for the buyer.

Uniform Commerncial Code, copyright by The American Law Institute and Rational Conference of Commissioners on Uni-
form State Laws. Reprinted with the permission of the Permanent Editorial Board for the Uniform Commercial Code. All righis
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Accordingly, the breaching party will be excused only
if performance would result in extreme hardship, diffi-
culty, or unreasonable expense as a result of an unfore-

seen evenl.

Extreme Hardship, Difficulty, or an Unreasonable
Expense. The courts have experienced some dif-
ficulty in determining what is a "hardship™ and how
much additional cost is "unreasonable” If the cost of
performing the contract becomes so excessive that
performance is rendered unrealistic and senseless
and threatens the viability of the business itself, per-
formance may be excused. Of course, what is a lot of
maoney to one company may be a drop in the bucket to
another. Thus, if a large multinational corporation con-
tracts to deliver goods at a contract price and discovers
that wage increases or an increase in the price of raw
materials will cause it to lose millions of dollars on the
deal, the courts still may not release the company from
its obligation.

Unforeseen Events. Courts also look to see whether
the party claiming the excuse should have foreseen
the likelihood of its occurrence. If the event was fore-
seeable, the nonperforming party will not be released
from its obligations. This does not mean that the
parties had to foresee the specific event that actually
occurred. Rather, the parties should have foreseen that
an event of this kind could occur. Thus, if a party is a
sophisticated business, experienced and familiar with
the risks of entering into this kind of contract, they
might have difficulty in proving that they should not
have foreseen a particular risk. The courts generally
feel that if a particular risk was foreseeable, then the
parties would have provided in their contract that
performance would be excused if it occurred. If they
did not provide for the excuse in the contract, then
they must have intended to bear this risk. For the
most part, parties to a contract can anticipate short-
ages, inflation, and even dramatic fluctuations in

market prices.

The CISG Exemption for Impediments
Beyond Control

CISG Article 79 provides that a party is not liable for
a failure to perform any obligations if (1) it was due to
an i irment beyond control, (2) the impediment was
not reasonably foreseeable at the time the contract was
concladed, (3) the impediment was unavoidable and

could not be overcome, and (4) notice was given to the
other party of the impediment and of its effect on the
contract. Unless an impediment renders performance
permanently impossible, it does not entirely excuse per-
formance, but merely suspends it during the time that
the impediment exists.

Avoiding Performance Disputes: Force
Majeure Clauses

Courts do not like to release parties from a contract on
the basis of an excuse. As a result, lawyers frequently
advise their clients to incorporate a force majeure clanse
into their contracts.

The term force majeure means “superior force.” It
is a clause in a contract that excuses a party from fail-
ing to perform on the occurrence of one or more spec-
ified events. These clauses usually list with specificity
those events that will excuse nonperformance. These
events might include war, blockades, fire, acts of gov-
ernments, inability to obtain export licenses, acts of
God, acts of public enemies, failure of transportation,
quarantine restrictions, and strikes. Of course, such a
clause assumes the party claiming the force majeure did
not cause the event and could not control it. In prac-
tice, most force majeure clanses do not excuse a par-
ty's nonperformance entirely, but only suspend it for
the duration of the force majeure. For an example of a
force majeure clause, see the Terms and Conditions of
Sale, Exhibit 4.3. The Tandrin Aviation Holdings Ltd. v
Aero Toy Store, LLC case illustrates limitations upon the
operation of a force majeure clause and how such dauses
are interpreted by courts in the United Kingdom.

CONCLUSION

All commerce and trade require a stable and predictable
legal environment in which to prosper. In recent years,
the international community has agreed on a commaon
body of international sales law, the UN Convention on
Contracts for the International Sale of Goods (CI5G).
The CISG is important not only because it governs
transactions for the trade in goods between parties in
those nations that have adopted it but also becanse it
represents internationally accepted legal principles of
sales law. One of its key doctrines is that business parties
should have the greatest freedom to contract possible.
The CISG was drafted under the aegis of the
United Nations by representatives from countries
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Plaintiff Tandrin Awiation Holdings Lid. (Tandrin) agreed
to sell 8 Bombardier executive jet aircraft to Asro Toy
Store, LL.C. [ATS) for U.5. 53175 million. ATS paid a
LS. 83 million deposit to an escrow agent. Both the
deposit and the balance of the purchase price wera dus
to be paid to Tandrin on delivery of the aircraft. Tandrin
subsaguently purchased the aircraft from a third-party
vendor for U.S. $26.5 million. However, ATS falled to
aocapt Tandrin'z tendered delivery of the aireraft in Jan-
uary 20089 or pay the balance of the purchase price.
Tandrin terminated the agreement in Februarny 2009
the consequence of which was [according 1o the agree-
ment} that the deposit became payable to Tandrnin as
liquidated damages. However, ATS feiled to instruct the
escrow agent to pay the deposit to Tandrin. Tandrin sub-
sequently sold the aircraft for U.S. 524 million.

Tandrin filed & lawsuit ageinst ATS for breach of
contract. ATS claimed that its contractual obligations
were excused by a force majeure clause contained
within the agreement. The clause read as follows:

717 Foree Mapsure. Meither party shall be liabls 1o
the ather &s & result of any failure of, ar delay in the
performance ol, its obligations heresunder, for the
periad that such failure or delay is due 1o Acts of
God or the public enemy; war, insurrection or riols:
fires: governmenial actions; strikes or labor dis-
putes: inability to oblain airerall materiale, Jecesio-
ries, equipment or pans from vendors, ar any ather
cause beyond Seller's reasonable contral. Upon the
aotumrence of any such evant, the time reguired for
performance by such party of its obligations arising
under this Agreerment, shall be extendad by a period
equal to the duration of sudh event.

ATS claimed that the “unanticipated, unforeses-
gble and cateclysmic downward spiral of the world's
financial markets™ triggered the force majeure clauss,
thereby postponing the time for ATS to complete the
purchase and potentially affecting the price at which
ATS should be entitled to purchase the alrcraft.

HAMBLEN, JUSTICE

It s well established under English law that a change
in economicimarket circumstancas, affecting the profit-
ability of & contract or the ease with which the parties’
chbligations can be performed, is not regarded &5 being
g force majeure event. Thus a fallure of performance
due to the provision of insufficient fimancial resources
has been held not to smount to force majeure —see The
Concadoro [1916] AC 2 AC 18%; and likewise a rise in
cost or expense—ses Braver & Co. (GB) Lrd. v. James
Clark (Brush Materizis] Lid. [1952] 2 All ER 447

v. Ae
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A recent judicial statement disapproving the notion that
economic circumatances can generally found a claim
for force majewre or frustration appears in Thamas Val-
fey Power Lid, v Total Gas & Power Ltd. [2006] 1 Uoyd's
Rep. 441, where Christopher Clarke J. gaid this:

- It dees not at all follow that the supplier is anti-
tled to rely upan &n increase in the markel price in
comparison 1o the contract price as a force majaure
cireurnstance. . . . This conclusion iz consistent with
a line of cases, both en force majeurs clauses and
an frustration, . . . ., 1o the effect that the fact that
a eanlract has besams expensive ta perlorm, aven
dramatically more axpensive, is not 8 ground e
relieve a party on the grounds of force majeure or
frustration. | take as an example Tennants (Lan-
cashira) Lid v CF Wilson & Co Lid [1917] AC 495, a
force majeurs case where Lord Loréburm abserved

al page 510

The argument thal & man can be sccused from per-
forrmance af hiz eontract when it becomes " commess-
cially impossible® seems to me to be a dangerous
cantention which sught not 1o be admitted unless
the parties plainly contracted to that effect.

Whether a force majeure clause in a contract is
triggered depends on the proper conatruction of the
wording of that clause; "force majeure” is not a term
of art. Here, there are @ number of hurdles in the way
of clause 717 being construed in such a way as to per
mit ATS to rely on market conditions as a force majeurs
avent.

The phrase “any other cause beyond the Seller's
reasgnable control” should be read in the context of the
entire clause. The specific instances of force majeurs
in the preceding words are as follows: “act of God or
the public enemy; war; insumection or riots; fires; gow-
emmental actions; strikes or lebour disputes; inability
to obtaln the aircraft materials, accessories, equipment
of parts from the vendors” Whilst there is no require-
ment to consirue the phrese “any other cause beyond
the Sellar's ressonable control® ejusdem generis with
those earlier apecific examples, it is telling that thera
s nothing In any of those specific examples of force
majeure in clause 217 which iz even remaotely con-
nected with economic downturn, market circumstances
ar the financing of the deal.

Further, it is striking that the clause does not refer
i “any aother cause beyond the Purchaser's reasonable
contral” or “any other cause beyond either pary's rea-
gonable control™ but only to “any other cause beyond
the Seller's reasonable control” The natural and ordinary

Corinues
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continuad

meaning of such a provision Is that it is eddressing the
position of the seller rather than the purchaser and is &
force majeure circumnstance that only the seller can rely
upon. There would be nothing paricularly surprising if
thiz part of the force majeure clause was limited in this
way simee it is the seller who has the principal perfor-
mance obligations under the Agreement. The purchas-
er's essential performance obligation is to pay the price
and accept delivery, obligations that are far lesa lkely to
be affectad by force majeurs clrcumatances.

The expreasion "any other causs bayvond the Sall-
ar's reasonable control” canmot sensibly be constrused
to include matters with which the seller was never
expected to be concerned. For instance, the sellar
wiouild never have been expected to be concerned with,
still less to have any control or influence owver, the pur
chaser's financing arrangements; or any back-to-back
sala by the purchasar 1o a third party which would have
provided the purchass monies.

ingtead, the axpression “any other cause beyornd
the seller’s reasonable conrol® should be construed to
comprize only those mattera which have some connec-
tion with the seller's obligations under the Agresment
andfor with whidh the saller would have been expected
to be concernsd. For instance, matters relevant to the
delivery of the aircraft {which ia the obligation of the
seller and a matter principally under tha seller's control)
weoibd be caught by that clause, such as the saller being
unable to deliver the aircraft on time due to a pandemic
causing & dearth of delivery pilots.

To construe the clause as if it were worded “any
ather cause beyond the purchaser's control,” or “any
other causa beyond either party’s control.” would be
wirong because it would give no meaning to the words
“the seller's” [and] would fundamentally change the
meaning of the phrase.

If the clauss were to be construed as ATS contends,
i.e g3 if it applied to matiers over which the seller could
never ba sxpactad to have any influenca, it would have
an unacceptably wide ambit.

If, as ATS contends, it iz entitled to rely on force
majeure events beyond tha sellar's rather than ATS's
control, it would mean that it could rely on force
majeurs events which were not beyond its control,
which would be an absurdity.

with diverse political, economic, and legal systems.
Thus it draws on common law, civil law, and even
socialist law principles. It has already been adopted by
countries whose trade volume represents two-thirds
of world trade.

This chapter does not purport to cover all aspects
of international sales law. For example, later we will

o E

Under English law, just as the burden of proof is on
the party seeking to rely upon a force majeure clause to
prove the facts bringing the case within the clause, so
the burden of proof is on ATS to show that this force
majeure clause i3 capable of being construed so as to
include any funding difficulties it s encountering. For
the reasomns abowe, | accept Tandrin's submission that
ATS cannot show this,

For all these reasons, | accept and hold that ATS
has not shown that a5 8 matter of principle extreme
economic circumstances can arguably give rise to force
majeurs in the context of a clause such &s clauss 717 1
hold that ATS has mo real prospect of establishing either
that clause 217 should be construed as ATS asserts or
that as & matter of law it is arguable that the circum-
stances contended for by ATS can give rise to force
majeure under clause 117

I therefore conclude that there is no triable argu-

ment that ATS can rely on the force majeure clause o
excuss its non-performance.
Decision. The court refused to excuse ATS® failure
to perform on the basis of the force majeure clause.
English law does not recognize that a change In eco-
nomic circumstances excusaes contractual performance.
The court also disagreed with ATS' interpretation of the
agreament to include instances beyond the saller and
purchaser's control.

Casze Questions

L On what bazis did the cournt refuse to enforce the
force majaure clavae to excuse ATS" failure to
perform?

2. Should economic or markat clreumatances ever
serve as a8 basis for fallure to perform conbrac-
tual duties? Why or why not? Under what cir
cumstances should such circumstances excuse
performanca?

3. i you were ATS" attormey, how would you hawve
drafted the force majeure clause to excuse per-
formance in the event your client could not
obtain finencing?

discuss the actual mechanics of the transaction—how
parties carry out contracts.

The next two chapters look at how companies ship
goods and exchange money and what happens if the
goods are lost at sea. These chapters also examine the
responsibility of carriers for transporting the goods and
carriers relationships to buyers and seflers.
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. The UN Convention on Contracts for the Interna-

fional Sale of Goods (CISG) was ratified by the
United 5tates in 1988 and applies to commercial
contracts for the sale of goods between buyers and
sellers located in different countries, both of which
have ratified the CISG. The CISG is not applica-
ble to consumer contracts, liability for injury or
death caused by defective products, or the sale of

SETVICES.

. Under the CISG, contracts for the sale of goods

need not be in writing, although most international
business transactions are.

. Evidence as to trade usages is admissible to interpret

or fill in the gaps in a contract. It may include those
usages derived from past dealings or those that the
parties knew of, should have known of, or are reg-
ularly observed in their countries in their type of
business.

. An acceptance may take the form of a statement or

conduct by the offeree that indicates the offeree’s
intention to be bound to the contract. An offeree
may accept by “dispatching the goods or payment
of the price, without notice to the offeror” provided
that the parties have established this as a practice or
it is routinely accepted in the trade.

. In an international sales transaction governed by

the CISG, a confirmation or other acceptance con-
taining new terms that do not materially alter the
terms of the offer becomes a part of the contract,
unless the offeror promptly objects to the change.
However, a purported acceptance that contains
additional or different terms that do materially alter
the terms of the offer would constitute a rejection of
the offer and a counteroffer.

. Unless otherwise agreed by the parties, the seller

must deliver goods that are fit for the purposes
tor which goods of the same description would

L

1L

ordinarily be used and fit for any particular purpose
expressly or impliedly made known to the seller.

. Generally, a seller is not responsible for delivering

goods that fail to conform to technical regulations and
standards in the buyer’s country. However, the seller
would be responsible if it knew the uses to which the
goods would be put, if it knew of regulations in the
buyers country affecting that use and if the buyer had
relied on the sellers knowledge and expertise.

. Unless otherwise agreed in the contract, a buyer

must inspect the goods within as short a period as is
practicable under the circumstances after the goods
have arrived at their destination and notify the seller
of any nonconformity within a reasonable time after
it is discovered. In no case may the notice be made
more than two years from the date the goods were
handed over.

. The remedies outlined in the CISG include (1)

avoidance [cancellation) of the contract; (2) the
right to remedy or cure; (3) the setting of an addi-
tional time, or extension, for performance; (4) price
reduction; (5) money damages; and (6) specific
performance. The right to a remedy depends on
whether or not the failure of performance amounted
to a fundamental breach.

A fundamental breach is one that the seller knew or
should have known would result in such detriment
to the buyer as substantially deprive him of what he
15 entitied to under the contract.

Performance may be suspended or excused for an
impediment beyond the control of the parties that
was unavoidable and not reasonably foreseeable
at the time the contract was concluded, provided
notice was given to the other party. A force majeure
clause excuses a party from failing to perform on
the occurrence of a specified event, such as plant
closings or natural disasters.

unification of law 89

sales law (law of sales) 87
sale 87 valid contract 93

parol evidence rule 94
trade usages 95
mutual assent 95

lex mercatoria (law merchant) 38 integrated contract 94
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Q
invitations to deal 95 battle of the forms 102 specific performance 110
pro forma invoice 96 fundamental breach 107 anticipatory breach 110

@ mailbox rule 98 nachfrist 108 suspend performance 110
mirror image rule 98 price reduction 108 objective impossibility 111
purchase order 100 consequential damages 109 frustration of purpose 111

IE order confirmation 100 lost profits 109 commercial impracticability 111
terms and conditions 100 liguidated damages 109 force majeure 112

1. Lucent Technologies International, Inc., subcontracted d. In this case, the risk of damage or loss to the boots

with a Saudi Arabian company, National Group, for work
that Locent was doing as part of a §4 billion telecom-
munications project for the Sandi government. National
Group sued Lucent for damages for terminating the con-
tract. The damages included an amount for lost profits.
The contract contained no choice of law provision and
Sandi law applied. The U.S. court had to decide if recov-
ery of lost profits was prohibited as gharar. After all, gha-
rar prohibits gambling, or the sale of the “calf while still
in the womb® or of “fish in the sea”™ What is gharar, and
how does this kslamic law principle affect the calculation
of damages for breach of contract under Islamic law?
Would this decision have been different under the CISG?
National Group for Communications and Computers, Ltd.
¥ Lucent Technologies International, Inc., 331 E Supp. 2d
290 (D.N.].2004).

- Bende had a contract to sell boots to the government of

Ghana for $158,500. Bende promised to deliver the boots

“as soon as possible” Bende then contracted with Kiffe,

who agreed to make the boots in Korea and to defiver

them in Ghana within 60 to 90 days at a price of $95,000.

The contract contained no force majeure clanse. Kiffe

knew that Bende was going to resell the boots. Kiffe failed

to deliver the boots on the agreed date because a train car-
rying the boots had derailed in Nebraska. Bende brought
this action against Kiffe for breach of contract. Bende and

Sons, Inc. v Crown Recreation and Kiffe Products, 548 F.

Supp. 1018 [EDM.Y 1932).

a.  Kiffe claimed that the contract had been rendered
commercially impracticable and that performance
was excused. Do you agree? Why or why not? Was the
train wreck foreseeable or unforeseeable?

b. What could Kiffe have done in negotiating the con-
tract to protect itself from this contingency?

¢.  [If Bende would have incurred an additional 818,815
in freight charges and miscellaneous costs had the
breach not accurred, what wouold be its measure of
damages? Is Bende entitled to lost profits? How are
damages measured in a case such as this?

while in transit remained with the seller, Kiffe. How
would the case differ if the parties had agreed thar
Kiffe would merely ship {not deliver) the goods by a
certain date and that Kiffe would not bear the risk of
loss during transit? {You may have to wait until the
next chapter to answer this question.)

3. Shantou Real Lingerie Manufacturing Company (Shan-

tou) is incorporated in China. Shantou manofactures
and exports garments to the United States. Native Group
International, Inc. (Native), 1s a corporation organized
under the laws of New York engaged in the business of
selling intimate wear to the wholesale and retail market.
Between May and November 2013, Native placed dozens
of orders with Shantou for lingerie. Following each order,
Shantou isseed a sales confirmation to Mative, which
referenced the cost, quantity, and type of goods ordered.
These confirmations were signed by a representative of
Native. Thereafter, Shantou manufactured the goods in
accordance with the requested specifications. Between
October 2013 and February 2014, Shantou delivered the
goods specified in the confirmations to Native through
five separate shipments. Shantou also incloded in each of
the five shipments an invoice, indicating the total balance
due, as well as the price, quantity, and type of products
shipped. Native accepted each shipment, retained the
goods delivered, and never claimed a set-off or credit.
The total amount invoiced for the five shipments was
$437,562_20. Native made payments totaling $165,522 80,
leaving an unpaid balance of $272,040.40. The commu-
nications between Shantou and Mative were silent with
respect to the governing law. Native claimed that there
wis [0 written contract between the parties when Shan-
tou subsequently filed a lawsuit against Native for the
unpaid balance. What law should govern the terms of the
pi.I.'T.IE'S.' arrangement? [s a written agreement necessary in
this case? What are the terms of the parties’ agreement if
any? Shantou Real Lingerie Manufacturing Co. v. Native
Group Infernational, Ltd.. 2016 WL 4532911 (S.DUNY.

Aug 23, 2016).
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4. In May 2009, Hanwha submitted a bid for the purchase

of 1,000 metric tons of the petrochemical Toluene at
3640 per metric ton. Cedar accepted the bid and followed
up its acceptance by sending Hanwha, via e-mail, a signed
contract sheet and a document setting forth Cedar’s stan-
dard terms and conditions. Cedar provided that New
York law, the UCC, and Incoterms 2000 would govern the
contract. Hanwha modified the provision providing for
governing law, crossing out New York law and the UCC,
leaving only the provision that Incoterms 2000 was to gov-
ern the contract. Hanwha also provided a new set of “stan-
dard” terms and conditions; in relevant part, Hanwha's
new set of conditions provided that Singapore law would
govern the contract, rather than New York law. Hanwha
further provided that no contract would enter into force
unless Cedar conntersigned Hanwha's proposed version
of the contract documents. Cedar refused to accept Han-
wha terms, and sent Hanwha an e-mail explaining that
the contract would be finalized only if Hanwha accepted
Cedar's original terms. The e-mail asked Hanwha to sign
amd return an unaltered version of the contract docu-
meents. Ini fune 2009, Cedar advised Hanwha that because
of its failure to sign the version of the contract tendered
by Cedar, there was no contract between the parties, and
Cedar had the right to sell the Toluene to another party.
The price of Toleene as of that date had risen from S640
per metric ton to $790.50. In November 2009, Hanwha
sped Cedar for breach of contract. The court was faced
with the questions of applicable law and whether the
parties’ attempt to form a contract succeeded. What law
should apply to this transaction? Did the parties succeed
in creating an enforceable contract? Why or why not?
Hanwha Corp. v. Cedar Petrockhensical, fuc., 760 FSupp.2d
426 (S DMNY 20110,

. Mrs. Clark’s Foods (Clarks) was an lowa corporation

engaged in the business of labefing and distributing juices.
Clark's purchased apple juice concentrate in April 2011
from International Suntrade, Inc. (Santrade), and Miller
& Smith Foods, Inc. {Miller & Smith), which are Cana-
dian-based fond brokers and distribotors. In November
2011, Clark’s found owt the concentrate contained iso-
maltose, rendering it adulterated and subject to recall
Clark’s provided notice of the nonconformity to Suntrade
and Miller & Smith in December 2011. Clark's subse-
quently sued Suntrade and Miller & Smith for breach of
contract, breach of warranty, negligence, and frand. Sun-
trade and Miller & Smith alleged that the seven-month
delay in subjecting the concentrate to anthenticity test-
ing was unreasonable under Article 38 of the CISG as
Mrs. Clark did not examine the goods, or cause them
to be examined, within as short a period as is practica-
ble in the circumstances. Suntrade and Miller & Smith
contended that timely inspection in the case of perish-
able or durable goods should be no more than three to

four days. Mrs. Clark responded that reasonableness is a
fact-specific inquiry and the CISG sets an outer limit of
two years [n recognition that there may be long period
of time before nonconformity is discovered with some
products. The concentrate in this case had a shelf life up
to twio years. Was Mrs. Clark’s inspection performed in a
timely manner as required by the CISG? What is a “short
a period as is practicable” pursuant to the CISG? MCF
Liguidation, LLC v International Sientrade, Inc. 2015 WL
12670165 (5.1 lowa Mow. 16, 3015).

6. A ULS. software manufacturer sold software for process-

ing credit card charges to a US. limited liability company
that was a whally owned subsidiary of a German corpo-
ration. The software did not function properly and gen-
erated erroneous reports of charges. The ULS. buyer and
its German parent sued the software manufacturer for
breach of contract. The plaintiffs asserted that the CISG
was applicable to the transaction as the head of the Ger-
man parent company signed the purchase and sales con-
tract, The software manufacturer alleged that the CISG
was inapplicable as the contract was addressed to the US.
limited liability company, and the purchase price was paid
with a check tendered by the US. purchaser. Is the CISG
applicable to this transactbon? Why or why not? American
Minmt LLC v lf"fEE';::_lﬂnnl'E_ Fac., 2006 US. Dhist. LEXIS 1569
(MDD, Pa. 2006).

. A Canadian seller sued a US. purchaser for the purchas-

er's refusal to pay for concrete light poles utilized in a
construction project in Florida. The purchaser counter-
claimed that it had sustained damages because the poles
had not been delivered on time. The seller admitted that
it had problems with production and was unable to ship
a truck load of paoles every two weeks as it had done in
the past. Nevertheless, the purchaser accepted the poles
that had been shipped. Applying the CISG, the court
interpreted Article 39 to encompass not only noncon-
forming goods but also goods that were not shipped in a
timely manner pursuant to the contract. Thus, the light
poles could be deemed nonconforming based not on their
performance but rather on their untimely delivery. As the
purchaser had given notice of the untimely delivery of the
light poles within two years from their delivery, it was free
to pursue its counterclaim. Do you agree with this result?
Is the court’s interpretation of Article 39 too expansive?
Was Article 39 intended to include untimely delivery as
well as nonconforming goods? Sky Cast, Inc. v Global
Diirect Distribution, LLC, 2008 US. Dist. LEXIS 21121
(E.D. Ky. 2008).

. A US. purchaser sned a German limited partnership

alleging that the partnership breached a contract to
deliver 15,000~ 18,000 metric tons of used Russian rail-
road rail to the US. company for recycling into other
products. The rail was to be shipped from the port in
St. Petersburg, Russia, travel by sea for four weeks, and
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be delivered to the purchaser at its factory in Illinois by
December 31, 2002 The seller falled to meet this dead-
line allegedly due to the unexpected early freexing of the
St. Petersburg port on approximately December 1, 2002,
The seller thus afleged that its performance was subject
to force majewre. In denying the purchaser's motion for
summary judgment, the court acknowledged that the
contract was governed by the CISG and, specifically,
Article 79 relating to force majenre. It also noted the
absence of US. case law interpreting Article 79. However,
instead of applying foreign case law or scholarly com-
mentary to the interpretation of Article 79, the court sim-
ply applied similar provisions contained within §2-615 of
the UCC. Applying the UCC, the court concluded that
the freezing of the port rendered the seller’s performance

You are the vice president of sales for DownPillow Inter-
national, Inc.. a U.S. manufacturer of bed pillows. The raw
muaterials needed for making pillows are all sourced from sup-
pliers overseas. Your firm purchases feathers from exporters
in China who maintain large flocks of geese and ducks for
breeding and cotton ticking and other textiles from mills in
Germany. Every year vou show your products at the Interna-
tional Bed Show in New York. This year, a delegation of Jap-
anese buyers, representing several well-known Tokyo stores,
showed interest in your best quality pillows. The president
of your firm expressed interest in these contacts becanse
although Americans use the same pillow for long periods of
time, the Japanese are fastidious about their bedding. You
followed up with samples, product, and pricing information.
After several discussions and months of correspondence, you
now expect o receive your first overseas orders.

You are to meet with legal counsel next week to discuss
this opportunity. What questions might you want to ask
about entering a sales contract with a Japanese buyer? If a
buyer shows interest in purchasing large quantities, should
you consider a visit to the buyer's Tokyo office? What would
you accomplish? Should your attorney conduct negoti-
ations there for you? If you and your buyer agree to put
your agreement in writing, what terms might the document
contain? Your customers want assurances that their pil-
lows will be made of the finest white goose down, with less
than 10 percent feathers. What assurance will you be able
to give them regarding product quality and specifications?
What factors might influence the selection of a choice of
law clanse? Do you think your lawyer will insist on a force

impracticable, and the premature freezing was unfore-
seeable. The court’s opinion has been condemned as
“the worst C15G decision in twenty-five years™ due to
its disregard of the international character of the CISG
and the need for uniformity in international trade. It has
also been cited as an example of the “homeward trend” in
improperly otilizing analogoas domestic law to interpret
the CISG. What is meant by “homeward trend™? Do you
agree with the application of this trend and result in this
case? Compare the opinion with that in Chicago Prime
Packers Inc. issued by the same court in the same year.
What are the possible explanations for the divergence in
sources utilized to interpret the CISG? Raw Materials,
Inc. v Manfred Forberich GMBH o Co., 2004 US. Dist
LEXTS 125000 (M. 111 3004 ).

majesire clause? Can you suggest some of the things Down-
Pillow might want in its clause?

If you anticipate having several accounts in Japan, and each
of them will be sending in purchase orders for each order, will
you need a confirmation form? Will vour attorney recom-
mend that you develop a standard form to use for confirming
all export orders? How will this form differ from the form you
use for domestic shipments? What kind of provisions should
it haved

How might negotiating your supply contracts with the Chi-
nese differ from dealing with German textile mills? You have
some concern about making sure that the quality of the down
from China remains consistent. What will assure you that you
will receive goose down and not duck down? What other pre-
cautions should you take? The German mill wants you to mail
in or fax your orders. Your lawyer recommends that certain
terms be put into your purchase order form. What might they
be? Your purchase order states that the seller is liable for con-
sequential damages for late shipment. The mill's confirmation
states that “the liability of the seller is limited to the replace-
ment of returned goods” In the event of a dispute, which will
prevail under US. law? Under German law? Under the CISG?

Your contract with the Japanese buyer specifies that the CISG
is to govern the transaction. Your pillows arrive in Japan and
the buyer discovers that they contain only 13 ounces of down
instead of the full 16 ounces of down as promised. You admit the
error and want to resolve the problem. However, the buyer has
just been offered the same quality pillow at considerably lower
prices from a firm in Taiwan and wants to cancel the contract.
Diiscuss the rights of each of the parties under the CISG.
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Most commentators agree that nonpecuniary injuries result-
ing from breach of a sales contract (such as reputational harm,
imjury to goodwill, pain and suffering, and emotional distress)
cannot be compensated under the damages provision of the
CISG. However, other efforts to unify or harmonize contract
law on an international or regional level have considered
allowing monetary compensation for nonpecuniary injuries.
This has caused a minority of commentators to advocate a
similar interpretation of the CISG on the basis that some
breaches of contract cannot be adequately addressed if only
economic losses can be awarded as damages. Such a circum-
stance may arise in cases involving “ethically tainted” goods,
such as those which are the product of child or forced labor
or are produced under circumstances that pose grave health
harards to workers.

In an article published in the Pace International Law
Review in 2007, noted scholar Peter Schlechiriem denounces
any such interpretation of the CISG on several grounds.
Schlechtriem contends that the CISG was not the proper
instrument to promote moral convictions. Rather, adequate
remedies addressing such conwvictipns meay exist in other areas
of international law as well as in domestic law (such as causes

of action for fraud and misrepresentation and mandatory
production and manufacturing standards). Parties could also
establish standards with respect to the goods for which they
have contracted in their agreements, the violation of which
gives rise to a canse of action for breach of contract. Second,
there are few if any shared ethical values across and within
populations. Similar problems exist with respect to product
lines. For example, one may object to the animal testing in
the development of cosmetics but not in the development of
life-saving pharmaceuticals. Third, any ethics-based damages
award pursuant to the CISG would circumvent the burden of
proaf for pecuniary losses “by reverting to the ‘penal’ sanction
of nonpecuniary damages, which could result in extremely
diverging awards around the globe and, in some instances,
in "hometown justice” * Finally, any such interpretation could
impose one party’s social, religious, and ideological beliefs on
other parties. The consequence of such interpretation would
be irreparable harm to the CISGs neutrality, objectivity, and
uniformity on which its worldwide acceptance rests.

Do you agree with Schiechtriem? Is the CISG “ethically
challenged™? Is the CISG the proper tool by which to address

trade in “ethically tainted" goods? Why or why not?
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